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IN THE 

United States Court of Appeals 

foe the District of Columbia. 


No. 8571. 


ORDER OF RAILWAY CONDUCTORS OF AMERICA; 
H. W. FRASER as President of the Order of Railway 
Conductors of America, Room 312, 10 Independence 
Avenue, S. W., Washington, D. C.; B. C. JOHNSON as 
Vice President of the Order of Railway Conductors of 
America, Room 312, 10 Independence Avenue, S. W., 
Washington, D. C., et al., Appellants, 

v. 

NATIONAL MEDIATION BOARD, GEORGE A. COOK, 
WILLIAM II. LEISERSON and H. H. SCHWARTZ, 
individually and as members of the National Mediation 
Board, 18th and F Sts., N. W., Washington, D. C., et al., 
Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 

OPINION BELOW. 

The District Court entered a judgment and order with¬ 
out rendering an opinion. 

JURISDICTION. 

This is an appeal taken pursuant to Section 101 of Chap¬ 
ter 1, Title 17, District of Columbia Code (1940 Ed.), from 
a judgment and order entered June 11,1943, by the District 
Court of the United States for the District of Columbia, dis¬ 
missing the appellants’ complaint, amended complaint and 
motion for summary judgment. (Appellant’s Appendix 
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89.) Notice of appeal was filed June 14,1943. (Appellant’s 
Appendix 90.) 

The statutory provisions that sustain the jurisdiction of 
the District Court in this case are Sections 301, 305 and 306 
of Chapter 3, Title 11, District of Columbia Code (1940 Ed.) 
and 28 USC, Sec. 41(8). 

The Court’s attention is directed to the fact that the Su¬ 
preme Court, in granting its writ of certiorari on May 24, 
1943, in the case of Switchmen’s Union of North America v. 
National Mediation Board, No. 48, certified the following 
two questions for counsel to discuss in their briefs and on 
oral argument: 

i 1. What bearing, if any, the Norris-La Guardia Act 
has on the propriety the relief sought. 

I 2. Whether the District Court had jurisdiction to re¬ 
view the certification of the Board. 

I STATUTE INVOLVED. 

This case involves the Railway Labor Act, as amended 
in 1934, the pertinent provisions of which are set forth at 
pages 26-30, infra. 

STATEMENT. 

The facts of this case which are not in dispute may be 
summarized as follows: 

On September 23, 1942, the Brotherhood of Railroad 
Trainmen (hereinafter called BRT) invoked the services 
of the National Mediation Board (hereinafter sometimes 
called Board), pursuant to Section 2, Ninth, of the Railway 
Labor Act, to be certified as the duly designated bargain¬ 
ing representative of the class or craft of road conductors 
in I the employ of the Pennsylvania Railroad Company 
(hereinafter called Pennsylvania). (Appellants’ Appen¬ 
dix 17, 47.) At the time the Board’s services were thus in¬ 
voked and for many years prior thereto, the Order of Rail¬ 
way Conductors of America (hereinafter called ORC) was 
and had been the duly accredited bargaining representa¬ 
tive of the said craft of conductors. (Appellants’ Appendix 
5.) 

On October 28,1942, ORC filed with the Board a written 
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protest against the holding of a representation election 
among the conductors 1 ‘at this time”. (Appellants’ Appen¬ 
dix 23-33.) In brief, the protest charged that Pennsylvania 
was interfering with, influencing and coercing the conduc¬ 
tors in their choice of a bargaining representative by un¬ 
lawfully bargaining with BRT in respect of the rates of 
pay, working conditions, etc., of the conductors; by infring¬ 
ing upon ORC’s exclusive jurisdiction as bargaining rep¬ 
resentative of the conductors; by breaching an existing 
contract with ORC relating to the rates of pay, working 
conditions, etc., of the conductors; by refusing to bargain 
in good faith with ORC as the bargaining representative 
of the conductors; by publicizing its displeasure with ORC 
and its intention to oust and deprive ORC of its jurisdic¬ 
tion as representative of the conductors, and by aiding 
BRT in the dissemination of such facts among the conduc¬ 
tors. (Appellants’ Appendix 17-18, 23-33.) It -was con¬ 
tended that in consequence of these acts by Pennsylvania, 
the conductors could not in an election held “at this time” 
express a choice free from carrier interference, influence 
and coercion. (Appellants’ Appendix 31.) The protest re¬ 
quested a hearing and an opportunity to prove the charges 
(Appellants’ Appendix 33), which request was repeated 
orally a few days later (Appellants’ Appendix 18, 69). 

In a letter dated November 9, 1942, the Board 
denied ORC’s request for a hearing and an oppor¬ 
tunity to prove the charges. (Appellants’ Appen¬ 
dix 18, 39) The Board stated, in brief, that it had no 
power or duty under the Railway Labor Act to consider 
ORC’s charges—that its power with respect to carrier in¬ 
terference was limited to acts of interference occurring 
“during the time of taking a secret ballot” and “within a 
prescribed area”, and that ORC’s charges related to acts 
antedating the invocation of the Board’s services. (Appel¬ 
lants’ Appendix 18, 38-39.) 

On November 25, 1942, ORC and four of its officers 
(collectively referred to hereinafter as appellants) filed 
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a complaint in the Untied States District Court for the 
District of Columbia against BRT and Pennsylvania. 1 
The complaint contained two counts which alleged, in brief, 
that Pennsylvania refused to bargain with ORC, 
that Pennsylvania had executed a contract w T ith BRT which 
unlawfully infringed upon ORC’s jurisdiction as bargain¬ 
ing agent for the conductors and violated the Railway Labor 
Act by creating a new class or craft of “assistant conduc¬ 
tors”, that Pennsylvania had thereby breached an existing 
contract with ORC relating to the rates of pay, working 
conditions, etc., of the conductors, and that Pennsylvania, 
by these and other alleged acts, was interfering with, in¬ 
fluencing and coercing the conductors in their choice of a 
bargaining representative. 2 (Appellants’ Appendix 2-17.) 
The complaint sought, among other things, to have the Penn- 
sylvania-BRT contract declared void and Pennsylvania di¬ 
rected to negotiate solely with ORC, the duly accredited 
representative of the conductors. (Appellants’ Appendix 
12-13.) 

Without ever investigating, considering or holding a 
hearing on the charges filed by ORC, the Board on Decem¬ 
ber 2, 1942, ordered a representation election to be held 
among the conductors. (Appellants’ Appendix 18-19.) The 
election w’as conducted during the two weeks December 
5-19, 1942, and BRT received a majority of the votes cast. 
(Appellants’ Appendix 19.) On December 17, 1942, the 
Board certified BRT as the “duly designated” represen¬ 
tative of the conductors. (Appellants’ Appendix 19, 52, 
75-76.) 

On January 7, 1943, the appellants amended the com¬ 
plaint filed November 25, 1942, adding a third count which, 
briefly described, complained against the Board and its 
members (added as parties defendant) for holding the elec¬ 
tion and certifying the winner thereof without having 
investigated or considered the charges set forth in the 

1 An order was entered by the District Court on February 18, 1943, quash¬ 
ing service of summons on a third defendant, Baltimore & Eastern Railroad 
Company. 

2 Counts I and II of the Amended Complaint are identical to Counts I and II 
of the original complaint. 
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aforementioned ORC protest. (Appellants’ Appendix 17- 
20, 62.) On March 8,1943, the appellants filed a motion for 
a summary judgment against the Board and its members, 
requesting the Court to annul and set aside the election 
and certification, and to direct that no further election be 
conducted until such time as the Board should determine 
that the conductors could exercise a free choice. (Appel¬ 
lants’ Appendix 65-67.) 

The motion was orally argued on May 13,1943. The Dis¬ 
trict Court, 

* * * being of the opinion that there [was] no genuine 
issue of fact as to any material fact with respect to 
the relief requested under the motion for summary 
judgment, but being of the further opinion that the 
facts admitted as true and all other facts alleged in the 
complaint and amended complaint of the plaintiffs, 
[did] not establish that the plaintiffs [had] a cause of 
action; * * * 

entered a judgment and order dismissing the complaint, 
amended complaint and motion for summary judgment. 
(Appellants’ Appendix 89.) 

ERRORS ALLEGED. 

1. The District Court erred in dismissing the appellants’ 
amended complaint. 

2. The District Court erred in dismissing the appellants’ 
motion for summary judgment. 

QUESTIONS PRESENTED. 

1. Whether, under the allegations of the amended com¬ 
plaint, the appellants could, upon trial, establish a claim 
which would entitle them to any relief. 

2. Whether the Board could lawfully conduct an election 
among the craft of road conductors employed by Pennsyl¬ 
vania and certify the winner of the election as the 
conductor’s duly designated representative, without first 
considering or investigating charges filed by ORC that 
Pennsylvania had so interfered with and influenced the 
conductors that they could not exercise a free choice at 
the election. 
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SUMMARY OF ARGUMENT. 

I. 

The appellants’ amended complaint states a claim upon 
which relief can be granted whether or not the District 
Court erred in dismissing the motion for summary judg¬ 
ment. 

If a summary judgment should have been entered setting 
aside the election and certification by which ORC pur¬ 
portedly was displaced by BET as representative of the 
conductors, then the appellants, on proof of allegations set 
forth in the amended complaint, would be entitled to a man¬ 
datory injunction directing Pennsylvania to treat with 
ORC, and to an injunction restraining Pennsylvania from 
bargaining -with BRT in respect of the conductors’ working 
conditions, etc., and from continuing in effect certain pro¬ 
visions of Pennsylvania-BRT contracts which infringe upon 
ORC’s jurisdiction as representative of the conductors and 
breach an existing collective bargaining agreement between 
Pennsvlvania and ORC. 

If the motion for summary judgment properly was de¬ 
nied for the reason that the undisputed facts upon which it 
wa£ based did not entitle the appellants to the relief de¬ 
manded against the Board and its members as a matter of 
law, the amended complaint nevertheless should not have 
becfn dismissed since it facilitates a collateral attack upon 
the election and certification by a suit against Pennsylvania. 
In such a suit, proof of allegations set forth in the amended 
complaint would establish that Pennsylvania had interfered 
with and influenced the choice exercised by the conductors 
at the election, and entitle the appellants to equitable relief. 

n. 

The motion for summary judgment against the Board 
and its members should have been granted. In conducting 
an election among the conductors and certifying the winner 
thereof as their duly designated representative, without 
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first considering or investigating ORC’s charges that Penn¬ 
sylvania had so interfered with and influenced the conduc¬ 
tors that they could not exercise a free choice at the elec¬ 
tion, the Board acted arbitrarily, without lawful authority 
and in breach of duty. The election and certification there¬ 
fore should have been annulled and set aside. 

ARGUMENT. 

I. 

The District Court Erred in Dismissing the Appellants’ 

Amended Complaint. 

In disposing of the motion for summary judgment, the 
District Court at the same time dismissed the amended 
complaint, stating that “the facts admitted as true and all 
other facts alleged in the * * * amended complaint of the 
plaintiffs, do not establish that the plaintiffs have a cause 
of action”. (Appellants’ Appendix 89.) 

In considering whether the Court erred in this deter¬ 
mination, certain principles of law should be borne in mind. 
It should be noted first that nowhere in the Federal Rules 
of Civil Procedure is the term “cause of action” employed. 
Intent upon removing some of the intricacies and pitfalls 
of the former pleading practice, the Federal Rules substi¬ 
tute for the “cause of action” a liberalized concept denoted 
as the “claim for relief”. While pleading has not ceased 
to be a lawyer’s art, technicalities are not of their former 
significance, for under the Federal Rules it is the simple 
function of the complaint to afford fair notice to the ad¬ 
versary of the nature and basis of the plaintiff’s claim. 
See Continental Collieries , Inc. v. Shober, 130 F. (2d) 631 
(CCA 3rd). Thus, it is provided in Rule 8(a) that a com¬ 
plaint sets forth a claim for relief if, in addition to an alle¬ 
gation of jurisdictional facts, it contains a “short and plain 
statement of the claim showing that the pleader is entitled 
to relief” and a “demand for judgment for the relief to 
which he deems himself entitled”. The cited rule author- 
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izes demands for alternative relief or for several different 
types of relief, and Rule 54(c) declares that a final judg¬ 
ment shall grant to the successful party the relief to which 
he is entitled even though he has not demanded such relief 
in his pleadings. 

It also should be noted that the question posed and de¬ 
cided by the District Court—whether the alleged facts 
stated a cause of action—is precisely the same question as 
is raised by a motion to dismiss a complaint for “failure 
to state a claim upon which relief can be granted”. 3 The 
federal courts agree that in ruling on such a motion the 
complaint should be considered in the light most favorable 
to the plaintiff (see, e. g., Tahir Erk v. Glenn L. Martin Co., 
116 F. (2d) 865, 869 (CCA 4th); Karl Kiefer Machine Co. 
v. U. S. Bottlers Machinery Co., 113 F. (2d) 356, 357 (CCA 
7th), and that the motion should be denied unless it appears 
to a certainty that the plaintiff would he entitled to no re¬ 
lief under any state of facts ivhich properly could he proved 
in support of the claim (see, e. g., Continental Collieries, 
Inc. v. Shober, 130 F. (2d) 631, 635 (CCA 3d); Sparks v. 
England, 113 F. (2d) 579, 582 (CCA 8th)). 

The District Court’s determination should be tested by 
the foregoing principles. We contend that an analysis of 
the three counts set forth in the amended complaint will 
disclose that a claim upon which relief can be granted is 
stated. i 

Count I complains against Pennsylvania. It alleges that 
“at this time, and for many years last past, ORC is and 
has been the duly accredited representative and bargain¬ 
ing agent” for the class or craft of road conductors in the 
employ of Pennsylvania (paragraph 11, Appellants’ Ap¬ 
pendix 5); that designated provisions in certain oarl 
and written contracts which Pennsylvania entered into in 
1942 with BRT cover the performance of work by the said 
craft of road conductors and specify the circumstances 

3 Such a motion is provided for in Rule 12(b)(6) of the Federal Rules of 
Civil Procedure. It is based upon the insufficiency of the alleged facts to state 
a cause of action, and formerly was made by a general demurrer in an action 
of law and by a motion to dismiss for want of equity in an equity suit. See 
Form 19 and Note to Form 20, appended to the Federal Rules. 
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and conditions under which members of other crafts will 
enter the ranks of the craft of road conductors (para¬ 
graphs 15, 16 and 17, Appellants’ Appendix 7-11); that 
the provisions referred to violate Section 2, First, Second, 
Third, Fourth, Seventh and Ninth of the Railway Labor 
Act and unlawfully infringe upon the exclusive right of 
ORC tp represent the conductors in collective bargaining 
(paragraphs 15 and 17, Appellants’ Appendix 7-9, 9-11); it 
alleges facts showing that the designated provisions of the 
Penn sylvan ia-BRT contracts create a new and spurious 
craft of “assistant conductors”, and that the performance 
of these provisions by Pennsylvania breaches an existing 
Pennsylvania-ORC contract (paragraphs 15, 16, 17 and 18, 
Appellants’ Appendix 7-17). It also is alleged that Penn¬ 
sylvania “has failed and refused, and continues to refuse, 
to negotiate or bargain” with ORC “as the duly accred¬ 
ited representative under the provisions of the Railway 
Labor Act for the class and craft of road conductors”, 
(paragraph 19, Appellants’ Appendix 12). It is further 
alleged that the said infringement, breach of contract, and 
refusal to bargain will cause ORC irreparable injury and 
damage for which there is no adequate remedy at law, and 
the court is requested to declare the offending provisions 
of the Pennsvlvania-BRT contracts void, to enjoin Penn¬ 
sylvania from continuing those provisions in effect and to 
order and direct Pennsylvania to negotiate with ORC as 
the accredited representative of the conductors (para¬ 
graph 19, Appellants’ Appendix 17-18). 

It is established that the rights and obligations arising 
from the Railway Labor Act are enforceable in an equity 
proceeding. Virginian Railway Co. v. System Fed. No. 40, 
300 U. S. 515; and Terns & N. 0. R. Company v. Railway & 
S. S. Clerics, 281 U. S. 548. Count I, as indicated above, 
alleges that Pennsylvania was breaching its duties and 
violating the rights of ORC, as prescribed in the Act. Penn¬ 
sylvania was under a duty to maintain its contract with 
ORC. (See Sec. 2, First.) It was prohibited from chang¬ 
ing this contract except in accordance with a specific pro- 
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cedure. (Sec. 2, Sixth and Seventh.) It was under a duty 
to continue to bargain with the ORC unless and until an¬ 
other representative had been legally designated. (Sec. 2, 
Third and Ninth.) These obligations arising under the 
Railway Labor Act are enforceable under the doctrine of 
the Virginian and Texas cases, supra. 

Whether Count I states a claim upon which relief can be 
granted would seem to depend, therefore, upon whether the 
election and certification by which ORC purportedly was 
displaced by BRT as the conductors’ representative, are 
valid and binding. But it is alleged in Count I that ORC 
is at this time the duly accredited representative of the con¬ 
ductors (paragraph 11, Appellants’ Appendix 5), and ORC 
properly could have adduced evidence to prove that alle¬ 
gation upon trial. Such proof necessarily would take the 
form of an attack upon the validity of the election and 
certificate. The Virginian Railway case, supra, estab¬ 
lished that an election and certification may be collaterally 
attacked in a suit against the carrier. If the election and 
certificate were proved invalid in such a collateral suit 
ORC would be entitled to the relief prayed for in paragraph 
19 of Count I. 4 

Count I should not have been dismissed, therefore, be¬ 
cause it would be competent for ORC to prove the allega¬ 
tion therein that it is the duly accredited representative 
of the conductors, by establishing the invalidity of the 
election and certification; because it would be competent 
for ORC to prove the allegations therein regarding Penn¬ 
sylvania’s refusal to bargain, breach of contract, etc., and 
because proof of such facts would entitle ORC to the equi¬ 
table relief demanded. 5 

■* It is submitted that the declaratory relief sought—a declaration by the 
court that the offending provisions of the Pennsylvania-BRT contract are 
void—could properly be granted also (see Rules 8(a), 54(c) and 57 of the 
Federal Rules of Civil Procedure), there clearly being an “actual controversy” 
between ORC and Pennsylvania respecting the matters alleged in Count I, 
•within the meaning of the Federal Declaratory Judgment Act (section 274d 
of the Judicial Code, 28 USC § 400). 

"> Apparently the District Court believed that because its dismissal of the 
motion for summary judgment left the election and certification standing, 
ORC could not state a claim for relief as the conductors' representative. But 
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It should be noted that if the District Court erred in fail¬ 
ing to grant the motion for summary judgment, a cause of 
action unquestionably is stated in Count I, since the elec¬ 
tion and certificate by which ORC purportedly was dis¬ 
placed as representative of the conductors would have been 
annulled, set aside and vacated by the judgment. 

Count II also complains against Pennsylvania, repeating 
the allegations contained in Count I (paragraph 20, Ap¬ 
pellants’ Appendix 13), and further alleging that Penn¬ 
sylvania refused to bargain, entered into the contracts 
containing the offending provisions, etc., as alleged in 
Count I, in anticipation of a representation election and in 
pursuance of a secret, preconceived plan to interfere with, 
influence and coerce the conductors’ choice of a represen¬ 
tative by discrediting and embarrassing ORC among the 
conductors (paragraphs 25, 26, 27 and 33, (Appellants’ 
Appendix 14-15, 16-19); that for the purpose of embarras¬ 
sing ORC, Pennsylvania circulated among the conductors 
printed copies of the Pennsylvania-BRT contract which 
created a class of “assistant conductors” and other¬ 
wise encroached upon ORC’s jurisdiction (paragraph 27, 
Appellants’ Appendix 15); that for the purpose of 
increasing the conductors’ esteem of BRT, Pennsylvania 
circulated among the conductors printed copies of a settle¬ 
ment it proposed to make of all claims for “assistant con¬ 
ductors” pay which had been filed with the Railway 
Adjustment Board by BRT in behalf of its brakemen- 


this overlooks tlie fact that the dismissal of the motion merely determined that 
the Board’s failure to investigate and consider ORC’s charges of carrier in¬ 
terference did not entitle ORC to the judgment prayed for against the Board 
and its members, a judgment setting aside the election and certification and 
enjoining the Board to hold no further election until such time as it should 
decide that the conductors could exercise a free choice. That determination 
does not foreclose a collateral attack upon the election and certification in a 
suit against the carrier, provided such collateral attack is not predicated upon 
the same theory that the motion for summary judgment was based upon— 
the theory that the Board’s failure to investigate and consider ORC’s charges 
of carrier interference rendered the election and certification illegal and void. 
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members (paragraph 28, Appellants’ Appendix 15); and 
that BRT circulated among the conductors a statement by 
Pennsylvania that it would not conclude negotiations with 
ORC and would make none of the changes in its contract 
with ORC which ORC sought to have made (paragraph 32, 
Appellants’ Appendix 16). 

In considering whether Count II states a claim upon 
which relief can be granted, the pivotal inquiry is whether 
the matters complained of could constitute carrier inter¬ 
ference or influence within the meaning of the Railway 
Labor Act. 

The Act provides that a carrier shall not ‘‘interfere 
with, influence, or coerce” employees in their choice of a 
representative (Section 2, Third), but does not precisely 
define the quoted terms. It does state, however, that a car¬ 
rier shall not interfere, etc., “in any way” or “in any 
manner” (Section 2, Third), indicating that the prohibi¬ 
tion is not restricted to a closed category of specific acts 
or types of conduct, but is applicable to any act or conduct 
which in fact interferes, as well as to acts which may con¬ 
stitute interference as a matter of law. Under this, the 
prevailing interpretation (Texas <fc N. 0. R. Co. v. Ry. & 
S. S. Clerks, supra; Brotherhood of Sleeping Car Por¬ 
ters v. The Pullman Co., No. 10084, Memorandum Opinion, 
Jan. 15, 1934 (N. D. Ill.)), the acts complained of in 
Count II obviously could constitute carrier interference 
within the purview of the Railway Labor Act (see Vir¬ 
ginian Railway Co. v. System Federation No. 40, supra; 
Railway Employees Co-Op. Ass’n. v. Atlanta , B. & C. R. 
Co:, 22 F. Supp. 510 (Ga.); Hearings before Senate Com¬ 
mittee on Interstate Commerce, 73d Cong., 2d Sess. (1934), 
pp. 12-13, 147-149, 152; Hearings before House Committee 
on Interstate and Foreign Commerce, 73d Cong., 2d Sess. 
(1934), pp. 23-25). 
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Decisions under the National Labor Relations Act also 
persuade this conclusion. 6 That Act (c. 372, 49 Stat. 452; 
29 USC § 157 et seq.) provides in Section 7 that employees 
shall have— 

the right to self-organization, to form, join or assist 
labor organizations, to bargain collectively through 
representatives of their own choosing * # *. 

These guarantees encompass a right to freedom of choice 
in selecting bargaining representatives. International 
Ass’n. v. National Labor R. Board, 311 U. S. 72; National 
Labor Relations Board v. Link-Belt Co., 311 U. S. 584. 
Section 8(1) makes it unfair labor practice for an em¬ 
ployer to “interfere with, restrain, or coerce” employees 
in the exercise of the rights guaranteed in Section 7. The 
quoted language of this provision is not as broad in scope, 
we submit, as Section 2, Third, of the Railway Labor Act, 
which provides that a carrier shall not “interfere with, 
influence, or coerce”; the term “influence” comprehends 
conduct beyond the reach of Section 8(1) of the National 
Labor Relations Act. 7 The acts complained of in Count II 
of the appellants’ amended complaint constitute carrier 
interference and influence of a flagrant variety when com¬ 
pared with acts which support a finding by the National 

«In argument to the District Court, counsel for the Board asserted that in 
Amalgamated Utility Workers v. Consol. Edison Co., 309 U. S. 261, the Su¬ 
preme Court ruled that decisions under the Railway Labor Act are not apposite 
under the National Labor Relations Act, and vice versa. This is not so. The 
Court merely pointed out (p. 269) that while the National Labor Relations 
Board is given exclusive power to enforce the National Labor Relations Act, 
the National Mediation Board has no power to enforce the Railway Labor 
Act, and that decisions confirming the right of labor unions to enforce com¬ 
pliance with the latter Act are not apposite, therefore, in determining whether 
labor unions may enforce compliance with the former Act. 

It is believed that no tenable basis can be found for a contention that the 
National Labor Relations Board cases referred to herein are inapposite. 

7 In Texas <$■ K. 0. R. Co. v. By. # S. S. Clerics , 281 U. S., p. 568, the Su¬ 
preme Court imputed a broad meaning to the term “influence” as it ap¬ 
peared in the Railway Labor Act prior to 1934. The term, as retained and 
further employed in the Act when amended in 1934, was intended to mean 
what the Supreme Court in the Texas case had said it meant. Hearings before 
Senate Committee on Interstate Commerce, supra, pp. 142-148, 152; Hearings 
before House Committee on Interstate and Foreign Commerce, supra, pp. 24-25. 





Labor Relations Board that an employer has violated Sec¬ 
tions'7 and 8(1) by interfering with his employees’ right 
to freedom of choice in selecting a bargaining representa¬ 
tive. 8 

If the conduct which Pennsylvania allegedly engaged in 
could constitute interference and influence within the 
meaning of the Railway Labor Act, then, we believe, Count 
II, aided by paragraphs 43 and 44 of Count III (Appel¬ 
lants’ Appendix 19-20), states a claim. Count II alleges 
conduct which could constitute carrier interference and in¬ 
fluence; paragraph 43 of Count III alleges that the Board 
conducted an election and certified the winner, BRT, as 
the conductors’ representative; paragraph 44 of Count III 
alleges that the election and certification are void because 
“the unfair labor practices complained of did constitute 
in fact an unlawful interference, influence and coercion by 
the Penn. RR with the choice of a bargaining representa¬ 
tive by the craft or class of road conductors thereon at 
such election”. Proof of these allegations in a suit against 
Pennsylvania would entitle ORC to equitable relief. Texas 
<& Nj 0. R. Co. v. Ry. & «S'. 8. Clerks, supra; Virginian Rail¬ 
way Co. v. System Federation No. 40, supra. 

The question whether Count III (considered as not con¬ 
taining a repetition of the allegations in Counts I and II) 
states a claim upon which relief can be granted, is the ques- 


8 See International Ass’n. v. National Labor R. Board, supra; National 
Labor Relations Board v. Hudson Motor Car Co., 12S F. (2d) 528 (CCA 6th): 
American Smelting <$- R. Co. v. National Labor Relations Bd., 128 F. (2d) 
345 (CCA 5tli) ; National Labor R. Board v. Chattanooga Bakery, 127 F. (2d) 
201 (CCA 6th) : National Labor Relations Board V. Westinghouse Air B. Co., 
120 F. (2d) 1004 (CCA 3d); National Labor Relations Bd. v. Clarksburg 
Pub. Co., 120 F. (2d) 976 (CCA 4th) ; National Labor R. Board v. Aluminum 
Products Co., 120 F. (2d) 567 (CCA 7th) ; National Labor Relations Bd. v. 
Reed <$r Prince Mfg. Co., 11S F. (2d) 874 (CCA 1st) ; Pueblo Gas <$• Fuel Co. 
v. National Labor R. Board, 118 F. (2d) 304 (CCA 10th) ; National Labor 
Relations Board V. Highland Park Mfg. Co., 110 F. (2d) 632 (CCA 4th); Art 
Metals Constr. Co. v. National Labor Relations Bd., 110 F. (2d) 148 (CCA 
2d); National Labor Relations Bd. v. Griswold Mfg. Co., 106 F. (2d) 713 
(CCA 3rd). See also Lennox Shoe, 4 N. L. R. B. 372; Todd Shipyard, 5 N. 
L. R. B. 20; Williams Mfg. Co., 6 N. L. R. B. 135; Pressed Steel Corp., 8 
N. L. R. B. 100; Hirsch Shirt Co., 12 N. L. R. B. 553; California Walnut 
Growers, 18 N. L. R. B. 493; Lcwcttcs $ Sons, Inc., 40 N. L. R. B. 43. 
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tion involved in determining whether the Board erred in 
dismissing the motion for summary judgment. 

n. 

The District Court Erred in Dismissing the Appellants’ 
Motion for Summary Judgment. 

The appellants’ motion for a summary judgment against 
the Board and its members requested the Court to annul 
and set aside the election and certification and to direct 
the Board and its members that no further election be con¬ 
ducted until such time as the Board should determine that 
the conductors could exercise a free choice. (Appellants’ 
Appendix 65-66.) It was predicated upon facts alleged in 
Count III of the amended complaint (Appellants’ Appen¬ 
dix 17-20 and supported by affidavit (Appellants’ Ap¬ 
pendix 68-72). 9 In a word, the appellants contended that 
the election and certification were invalid because the 
Board had acted unlawfully in conducting an election and 
certifying the winner without first considering or investi¬ 
gating ORC’s charges of carrier interference and influence. 

While the District Court was 

* * * of the opinion that there [w T as] no genuine issue 
of fact as to any material fact with respect to the relief 
requested under the motion for summary judgment, 

it nevertheless dismissed the motion (Appellants’ Appen¬ 
dix 89), thereby ruling that the Board had not acted 
unlawfully in failing and refusing to consider or investi¬ 
gate ORC’s charges. The Court thus sustained the Board’s 
contentions that its power and duty wdth respect to carrier 
interference and influence are limited to protecting em¬ 
ployees from carrier interference and influence “during 
the time of taking a secret ballot”, and that ORC’s charges 

» Rule 56(a) of the Federal Rule of Civil Procedure provides that a party 
seeking to recover upon a claim may move for a summary judgment in his 
favor upon all or any part thereof. 
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did not allege carrier interference “occurring during the 
actual conduct of the election” 10 We believe both of these 
contentions are unsound. 

A. The Board defended the election and certification 
against the contention that thev are invalid because of the 
Board’s failure to consider ORC’s charges before conduct¬ 
ing the election, by protesting that it was under no duty 
to consider the charges. The Board measured the scope 
of its duty by reference to the extent of its power, arguing 
that it has no dutv to investigate carrier interference ante- 
dating an election because it lacks the power to do so. In 
limiting its power to carrier interference “during the 
time!” an election is being conducted, it acknowledged a 
duty of equal scope. 11 Implicit in this reasoning is a tacit 
acknowledgment that an election and certification are valid 
or invalid depending upon whether the Board performs or 

10 These contentions were embodied in the Board’s letter of Nov. 9, 1942, 
wherein the Board declined to consider ORC’s charges (Appellants’ Appendix 
38-39): 

The contentions which you make regarding the carrier’s influence arise 
out of circumstances antedating the Board’s investigation of this case 
which was begun on November 2, 1942, circumstances in respect of which 
the Mediation Board possesses no jurisdiction. Our power in such matters 
is to insure that during the time of taking a secret ballot or in exercising 
other methods of ascertaining the choice of representatives the employees 
shall be free from interference, influence or coercion by the carrier. This, 
the Board can and will do within a prescribed area if, and when, an elec¬ 
tion is being held. 

They were reasserted in the Board’s amended answer to the amended com¬ 
plaint (Appellants’ Appendix, 74): 

For further answer these defendants allege: That the Board deter¬ 
mined on the basis of the facts furnished by plaintiff Order of Railway 
Conductors, but without a hearing, that the instant charges did not. 
allege carrier coercion directly affecting and occurring during the actual 
conduct of the election and that the Board therefore, as a matter of law, 
had no jurisdiction to consider the validity of these charges on the merits. 

it The Board stated in its letter of Nov. 9, 1942, that it has the power “to 
insure that during the time of taking a secret ballot * * * the employees shall 
be free from interference, influence or coercion by the carrier”, and that it 
“can and will” do so. See footnote 9, supra. In paragraph 44 of the 
amended complaint it is alleged tha tthe election and certification are invalid 
because the Board, in not considering or investigating ORC’s charges, “failed 

and refused to perform its duties 9 ’. (Appellants’ Appendix -.) This 

is countered in the Board’s amended answer by the allegation that the Board 
“had no jurisdiction to consider these charges”. See footnote 9, supra. 
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breaches its duty. Further, the Board inferentially con¬ 
cedes that the election and certification involved herein 
would be invalid if it had refused to consider charges that 
there were acts of carrier interference “during the time” 
the election was being conducted. We contend, however, 
that the Board did refuse to consider such charges. 

The Board has assumed that ORC’s charges all related 
to acts of carrier interference and influence which had 
ceased before the Board began its investigation. But in its 
letter of protest ORC charged interference and influence in 
the present tense; it charged that certain provisions of a 
contract entered into by Pennsylvania and BRT infringed 
upon its jurisdiction as representative of the conductors 
and conflicted with provisions in its own contract with 
Pennsylvania. (Appellants’ Appendix 25-27, 30.) The 
Board’s conclusion that the interference and influence ante¬ 
dated its investigation because the Pennsylvania-BRT 
contract had been executed before the investigation was 
undertaken, misconceives the point. While the interfer¬ 
ence and influence began with the execution of the 
contract containing provisions infringing upon ORC’s 
jurisdiction and conflicting with the Pennsylvania-ORC 
contract, the interference and influence continued so long as 
the contract containing those provisions was maintained in 
effect. ORC’s charge was leveled at the continued per¬ 
formance of these provisions, and not merely at their exe¬ 
cution. The performance of these provisions constituted 
an act of interference and influence, and such performance 
continued throughout the election. 

We submit that the Board failed and refused to consider 
charges that Pennsylvania, “during the time” of the elec¬ 
tion, was interfering with and influencing the conductors 
by continuing its contract with BRT in force. The Board 
therefore breached its duty, the election and certification 
are invalid, and the District Court should have granted 
the appellants’ motion for summary judgment. 
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B. Even if ORC’s charges in fact did relate to acts of 
carrier interference antedating the Board’s investigation, 
and the conduct of the election, the Board nevertheless 
breached its duty by failing to consider 'or investigate 
those charges. 

It is provided in Section 2, Ninth, of the Railway Labor 
Act that if a dispute arises among a carrier’s employees 

as to who are the representatives of such employees 
designated and authorized in accordance with the re¬ 
quirements of this Act, 

and if either party to the dispute invokes the services of 
the Mediation Board, it shall be the Board’s duty 

to investigate such dispute and to certify * * * the 
name or names of the individuals or organizations 
that have been designated and authorized to represent 
the employees involved in the dispute. 

The Board is authorized, in conducting such an investi¬ 
gation, 

to take a secret ballot of the employees involved, or to 
utilize any other appropriate method of ascertaining 
the names of their duly designated and authorized 
representatives in such manner as shall insure the 
choice of representatives by the employees without 
interference, influence, or coercion exercised by the 
carrier. 

By these provisions the Board is required to ascertain 
and to certify the organization that the employees have 
“designated” in accordance with the requirements of the 
Act as their “representative”. A certificate issued pursu¬ 
ant to Section 2, Ninth, therefore represents a finding by 
the Board that the organization named therein has been 
duly “designated” by the employees as their “represen¬ 
tative”. 

Preliminary to and as a basis for such a finding the 
Board must determine that the organization it certifies 
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possesses the qualifications which the Act prescribes as 
the essential qualifications of a 4 ‘duly designated” em¬ 
ployees’ “representative” 12 Section 1, Sixth, states that 
the term “representative”, when used in and for the pur¬ 
poses of the Act, 

means any person or persons, labor union, organiza¬ 
tion, or corporation designated either by a carrier or 
by a group of carriers or by its or their employees, to 
act for it or them. (Italics supplied) 

Section 2, Third, provides that 

Representatives, for the purposes of this Act, shall 
he designated by the respective parties without inter¬ 
ference, influence, or coercion by either party over the 
designation of representatives by the other; and 
neither party shall in any way interfere with, influ¬ 
ence, or coerce the other in the choice of representa¬ 
tives. (Italics supplied) 

For purposes of the Railway Labor Act, therefore, a 
duly “designated” employees’ “representative” is an or¬ 
ganization that has been selected by the employees in the 
exercise of a free choice—a choice which the carrier has not 
in any way interfered with, influenced or coerced. It nec¬ 
essarily follows that Section 2, Ninth, authorizes and obli¬ 
gates the Board to certify only such organizations as have 
been selected by employees in the exercise of a choice 
which was not in any way interfered with, influenced or 
coerced by a carrier. 

It is our position (1) that the choice expressed by em¬ 
ployees at an election may be interfered with by acts com¬ 
mitted in advance of the election, and (2) that where re¬ 
sponsible persons file charges with the Board that the car¬ 
rier has engaged in conduct such as will make it impossible 
for the employees to exercise a free choice in selecting a 
representative, the Board breaches its duty and exceeds its 

12 As Judge Sibley observed in Cole v. Atlanta Terminal Co., 15 F. Supp. 
131. 132 (N. D. Ga.), “the Board does not have any appointive power”. 
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authority if, without first considering the charges and de¬ 
termining that they are unfounded, it conducts an election 
and certifies the winner thereof as the duly “designated” 
employees’ “representative”. (In the usual case, of 
course, the carrier’s past conduct may be presumed to have 
been lawful.) The Board’s position, on the other hand, is 
that in such a case it properly discharges its duty under 
Section 2, Ninth, (1) if it takes a secret ballot of the em¬ 
ployees, (2) if it insures that the carrier’s conduct “dur¬ 
ing tiie time of taking the secret ballot” does not interfere 
with, influence or coerce the employees, 13 and (3) if it cer¬ 
tifies the organization receiving a majority of the votes 
cast. The Board’s basic contention is that it has no au¬ 
thority or duty in respect of carrier conduct antedating the 
election. 14 

The question posed by these contesting positions is 
whether, within the meaning and contemplation of the 
Railway Labor Act, a carrier’s pre-election conduct can 
interfere with, influence or coerce the choice expressed by 
its employees at the election. Since the Board is author¬ 
ized and obligated- by Section 2, Ninth, to certify only such 
organizations as have been selected by employees in the 
exercise of a choice which was not in any way interfered 
with, influenced or coerced by a carrier, the Board can sus¬ 
tain its basic contention—that Section 2, Ninth, gives it 
neither the authority nor the duty to consider a carrier’s 
pre-election conduct—only if it can demonstrate that the 
foregoing question has a negative answer. 

That the Railway Labor Act—a fundamental purpose of 
which is to secure to employees the right of a free choice 

is In addition to contending that it can take cognizance only of such acts 
of carrier interference, etc., as occur “during the time" an election is being 
conducted, apparently the Board also contends that it need concern itself only 
with such acts as occur at the scene of the election. In declining to heed or 
investigate the acts of interference and influence which ORC charged to the 
Pennsylvania, the Board asserted it had the duty merely to insure that em¬ 
ployees are free from acts of carrier interference, etc., occurring “during the 
time’’ of an election and “within a prescribed area”. See footnote 10, supra. 

1* It is not clear whether the Board delimits its duty to acts of carrier 
interference occurring “during the time of taking a secret ballot”, or to 
those occurring after its investigation is begun. See footnote 10, supra. 
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in selecting bargaining representatives 15 presupposes 
that the choice exercised by employees at an election can¬ 
not be interfered with by the carrier in advance of the elec¬ 
tion, is an insupportable proposition. 

In amending the Railway Labor Act in 1934, Congress 
added present subdivisions Fourth and Fifth of Section 2, 
which outlaw carrier contributions to employee organiza¬ 
tions, the maintenance of “check-off” systems, and the 
execution and enforcement of “yellow-dog” contracts. 
Obviously, any of these prohibited practices could be in¬ 
dulged in—in point of time—prior to or during represen¬ 
tation elections. Congress made them illegal whenever 
engaged in, however, for the reason that they constituted, 
or could be so employed as to constitute, interference by 
carriers with their employees’ choice of bargaining repre¬ 
sentatives. 16 

In Texas & N. 0. R. Co. v. Brotherhood of Ry. & S. S. 
Clerks, supra, the Supreme Court assumed that carrier 
conduct antedating the selection of an employees’ repre¬ 
sentative may interfere with and influence the employees’ 
choice. In System Federation No. 40 v. Virginian, Ry Co., 
11 F. Supp. 621 (E. D. Ga.), conduct engaged in by a car¬ 
rier both before and after an election was deemed to con¬ 
stitute unlawful interference. 17 

If the Railway Labor Act is conceded to recognize that a 
carrier’s past conduct can interfere with and influence the 
present choice of its employees, it follows that the certifi¬ 
cate issued by the Board and naming BRT as the “duly 
designated” representative of the Pennsylvania’s road 

15 The Supreme Court has observed (see Texan $ N. 0. R. Co., v. Brother¬ 
hood of Ry. S. S. Clerics, supra), and the Mediation Board has recognized 
(see The Railway Labor Act and the National Mediation Board (published 
in i940 by the Mediation Board), pp. 1-4), that this is a basic purpose of 
the Act. 

16 See Hearings Before the House Committee on Interstate and Foreign 
Commerce, 73d Cong., 2d Sess. (1934), pp. 23-25, 28; Hearings Before the 
Senate Committee on Interstate Commerce, 73d Cong., 2d Sess. (1934), pp. 
11-14, 23. 

17 In International Ass’n. v. National Labor Relations Bd., 311 U. S. 72, 
82, and National Labor Relations Board v. Lirik-Belt Co., 311 U. S. 584, 600, 
the Supreme Court recognized that an employer’s acts may have a lasting 
influence upon the employees’ choice of bargaining representatives. 
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conductors, was issued without lawful authority and is 
illegal and void. The Board refused to consider, investi¬ 
gate or accept proof of ORC’s charges that the Pennsyl¬ 
vania’s conduct had been such that the conductors could 
not express a free and uninfluenced choice at the proposed 
election, and proceeded to conduct the election and certify 
the 'winner. In so doing it exceeded its authority and 
breached its duty. The Board’s action in conducting the 
election and certifying the winner should have been an¬ 
nulled and set aside as arbitrary and unlawful. The Dis¬ 
trict Court erred, therefore, in dismissing the appellants’ 
motion for summary judgment. 

In its brief and argument below, the Board stressed the 
point that neither the Railway Labor Act nor any general 
principle of law required it to conduct a hearing on ORC’s 
charges. 

The fatal weakness of this argument is that it proves 
nothing. If it is the Board’s duty to certify only such or¬ 
ganization as the employees have selected in the exercise 
of a free choice, and if, within the meaning of the Act, it is 
possible for a carrier to influence its employees’ choice in 
advance of the time that choice is expressed,—the fact that 
the Board cannot be compelled to conduct a hearing does 
not persuade the conclusion that the Board can and must 
ignore the carrier’s pre-election conduct. In other words, 
the Board does not establish that it has no duty or author¬ 
ity in respect of a carrier’s pre-election conduct by insist¬ 
ing that it is not required to perform that duty or exercise 
that authority in a particular way. 

A further shortcoming of the Board’s argument is that 
under this Court’s decision in Brotherhood of R. R. Train¬ 
men v. National Mediation Board, 88 F. (2d) 757, 66 App. 
D. C. 375, it is unsound on the merits. That case involved 
the following provision in Section 2, Ninth: 

In the conduct of an election for the purposes herein 
' indicated the Board shall designate who may partici- 
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pate in the election and establish the rules to govern 
the election, or may appoint a committee of three neu¬ 
tral persons who after hearing shall within ten days 
designate the employees icho may participate in the 
election . (Italics supplied) 

In attempted compliance with this provision, the Media¬ 
tion Board decided that certain “emergency” conductors 
did not belong to, and could not participate in an election 
of a representative for, the craft or class of road conduc¬ 
tors. In reaching the decision the Board failed to afford 
a real hearing to the interested parties and to act on evi¬ 
dence introduced at such a hearing. This Court held the 
decision illegal and remanded the case to the Mediation 
Board with instructions to annul the certificate, to afford 
the parties a full hearing and to reach a decision based on 
the evidence introduced at the hearing. The principles 
dictating this Court’s decision in that case may also dic¬ 
tate the conclusion that the Board should have held a hear¬ 
ing on the charges filed by ORC. The question, however, 
as to whether the Board should have held a hearing in this 
case only confuses the issue. The basic question is whether 
the Board was under an obligation to consider and deter¬ 
mine the truth of the charges of carrier interference, 
whether by investigation, hearing or otherwise before pro¬ 
ceeding to conduct an election and issue a certification. 

The Board has attempted to explain the decision in the 
case just referred to by asserting that the statute involved 
expressly required the Board to hold a hearing. In addi¬ 
tion to the fact that this Court did not base its decision on 
any such statutory requirement, the further fact is that 
there is no such requirement in the statute. The statute 
specifies merely that if the Board delegates the task of 
determining who may participate in an election, the dele¬ 
gates shall hold a hearing. The Board’s construction does 
violence to the grammatical structure of the statute and 
overlooks the fact that the hearing proviso bespeaks pur- 
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poseful, informed draftmanship (Cf. Morgan v. United 
States, 304 U. S. I). 18 

The Board has also endeavored to support its position 
by protesting that it has no power to enforce the Act’s ban 
upon carrier interference—that enforcement is the func¬ 
tion of the equity courts and the criminal prosecutor. 

We have never understood why the Board’s lack of an 
enforcement power proves that the Board need give no 
consideration to a carrier’s pre-election conduct in deter¬ 
mining whether the choice expressed by its employees at 
an election was free and uninfluenced. The fact that car¬ 
rier interference may subject the carrier to criminal prose¬ 
cution or to restraints enforceable in equity, does not jus¬ 
tify a conclusive presumption that a carrier’s pre-election 
conduct has not interfered with the choice expressed by 
its employees at an election. The issuance of an injunc¬ 
tion against, or the conviction of, a carrier that has en¬ 
gaged in conduct constituting interference, etc., cannot be 
presumed to wipe out all the consequences of that conduct. 
Moreover, the protection afforded by courts of equity and 
by the prosecutor is not entirely effective. The difficulty 
of proving damage in advance of an election may make 
equitable relief unavailable (see Railway Employees’ Co- 
Op. Ass’n. v. Atlanta B. <£ C. R. Co., supra), and the diffi¬ 
culty of proving, beyond all reasonable doubt, a willful 
violation of the prohibitions against interference (see Sec. 
2, Tenth, infra), may discourage prosecution in many in¬ 
stances. 

The Board also sought refuge in the provision of Section 
2, Ninth, which states that the Board shall issue a certifi¬ 
cate “within thirty days after” its services are invoked. 
The Board suggested that this effectively precludes it from 
investigating or considering facts that antedate its inter¬ 
vention in a dispute. The Board has always taken the 


is It is further significant that the italicized portion of the provision, as 
set out in the body of this brief, was added by amendment on the floor of 
the Senate. See Cong. Record, Vol. 78, 73d Cong., 2d Sess. (1934), p. 12480. 
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view, however, that the 30-day proviso is directory rather 
than mandatory. It succeeded in getting a judicial de¬ 
termination to that effect in System Federation v. Vir¬ 
ginian Railway Co., supra. 

CONCLUSION. 

It is submitted that the District Court erred in dis¬ 
missing the appellants’ amended complaint and motion for 
summary judgment. 

Respectfully submitted, 

Rufus G. Poole, 

William A. Clineburg, 

815 15th Street, N. W. 
Washington, D. C. 

V. C. Shuttleworth, 

1113 Merchants Bank Building, 
Cedar Rapids, Iowa. 

Attorneys for the Appellants. 

Of Counsel: 

Vesby, Wheeler, Poole & Prince, 

815 15th Street, N. W., 

Washington, D. C. 
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i EXCERPTS FROM RAILWAY LABOR ACT. 

The pertinent provisions of the Railway Labor Act of 
1926, 45 Stat. 577, as amended in 1934, 48 Stat. 1185, 45 
U. S. C., Secs. 151, ct scq., read as follows: 

Section 1 . When used in this Act and for the purposes 
of this Act— 

*••••••••• 

Sixth. The term “representative” means any person or 
persons, labor union, organization, or corporation desig¬ 
nated either by a carrier or group of carriers or by its or 
tlieir employees, to act for it or them. 

GENERAL PURPOSES 

Section 2. (1) To avoid any interruption to commerce 
or to the operation of any carrier engaged therein: (2) 
to forbid any limitation upon freedom of association among 
employees or any denial, as a condition of employment or 
otherwise, of the right of employees to join a labor organi¬ 
zation; (3) to provide for the complete independence of 
carriers and of employees in the matter of self-organiza¬ 
tion to carry out the purposes of this Act; (4) to provide 
for the prompt and orderly settlement of all disputes con¬ 
cerning rates of pay, rules, or working conditions; (5) to 
provide for the prompt and orderly settlement of all dis¬ 
putes growing out of grievances or out of the interpreta¬ 
tion or application of agreements covering rates of pay, 
rules, or working conditions. 

GENERAL DUTIES 

First. It shall be the duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort to 
make and maintain agreements concerning rates of pay, 
rules, and working conditions, and to settle all disputes, 
whether arising out of the application of such agreements 
or otherwise, in order to avoid any interruption to com¬ 
merce or to the operation of any carrier growing out of 
any dispute between the carrier and the employees thereof. 
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Second. All disputes between a carrier or carriers and 
its or their employees shall be considered, and, if possible, 
decided, with all expedition, in conference between repre¬ 
sentatives designated and authorized so to confer, respec¬ 
tively, by the carrier or carriers and by the employees 
thereof interested in the dispute. 

Third. Representatives, for the purposes of this Act, 
shall be designated by the respective parties without inter¬ 
ference, influence, or coercion by either party over the 
designation of representatives by the other; and neither 
party shall in any way interfere with, influence or coerce 
the other in its choice of representatives. Representa¬ 
tives of employees for the purposes of this Act need not 
be persons in the employ of the carrier, and no carrier 
shall, by interference, influence, or coercion seek in any 
manner to prevent the designation by its employees as 
their representatives of those who or which are not em¬ 
ployees of the carrier. 

Fourth. Employees shall have the right to organize and 
bargain collectively through representatives of their own 
choosing. The majority of any craft or class of employees 
shall have the right to determine who shall be the repre¬ 
sentative of the craft or class for the purposes of this Act. 
No carrier, its officers or agents, shall deny or in any way 
question the right of its employees to join, organize, or 
assist in organizing the labor organization of their choice, 
and it shall be unlawful for any carrier to interfere in any 
way with the organization of its employees, or to use the 
funds of the carrier in maintaining or assisting or con¬ 
tributing to any labor organization, labor representative, 
or other agency of collective bargaining, or in performing 
any work therefor, or to influence or coerce employees in 
an effort to induce them to join or remain or not to join or 
remain members of any labor organization or to deduct 
from the wages of employees any dues, fees, assessments, 
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or other contributions payable to labor organizations, or to 
collect or to assist in the collection of any such dues, fees, 
assessments, or other contributions: Provided, That noth¬ 
ing in this Act shall be construed to prohibit a carrier from 
permitting an employee, individually, or local representa¬ 
tives of employees from conferring with management dur¬ 
ing working hours without loss of time, or to prohibit a 
carrier from furnishing free transportation to its em¬ 
ployees while engaged in the business of a labor organi¬ 
zation. 

Fifth. No carrier, its officers, or agents shall require 
any person seeking employment to sign any contract or 
agreement promising to join or not to join a labor organi¬ 
zation; and if any such contract has been enforced prior 
to the effective date of this Act, then such carrier shall 
notify the employees by an appropriate order that such 
contract has been discarded and is no longer binding on 
them in any way. 

• ••••#•••• 

Seventh. No carrier, its officers, or agents shall change 
the rates of pay, rules, or working conditions of its em¬ 
ployees, as a class as embodied in agreements except in 
the manner prescribed in such agreements or in section 6 
of this Act. 

Eighth. Every carrier shall notify its employees by 
printed notices in such form and posted at such times and 
places as shall be specified and its employees will be han¬ 
dled in accordance with the carrier and its employees will 
be handled in accordance with the requirements of this 
Act, and in such notices there shall be printed verbatim, 
in large type, the third, fourth, and fifth paragraphs of 
this section. The provisions of said paragraphs are 
hereby made a part of the contract of employment between 
the carrier and each employee, and shall be held binding 
upon the parties, regardless of any other express or im¬ 
plied agreements between them. 


29 


Ninth. If any dispute shall arise among a carrier’s em¬ 
ployees as to who are the representatives of such em¬ 
ployees designated and authorized in accordance with the 
requirements of this Act, it shall be the duty of the Media¬ 
tion Board, upon request of either party to the dispute, 
to investigate such dispute and to certify to both parties, 
in writing, within thirty days after the receipt of the in¬ 
vocation of its services, the name or names of the individ¬ 
uals or organizations that have been designated and 
authorized to represent the employees involved in the dis¬ 
pute, and certify the same to the carrier. Upon receipt of 
such certification the carrier shall treat with the repre¬ 
sentatives so certified as the representative of the craft 
or class for the purposes of this Act. In such an investi¬ 
gation, the Mediation Board shall be authorized to take a 
secret ballot of the employees involved, or to utilize any 
other appropriate method of ascertaining the names of 
their duly designated and authorized representatives in 
such manner as shall insure the choice of representatives 
by the employees without interference, influence, or coer¬ 
cion exercised by the carrier. In the conduct of any elec¬ 
tion for the purposes herein indicated the Board shall 
designate who may participate in the election and estab¬ 
lish the rules to govern the election, or may appoint a 
committee of three neutral persons who after hearing shall 
within ten days designate the employees who may partici¬ 
pate in the election. The Board shall have access to and 
have power to make copies of the books and records of the 
carriers to obtain and utilize such information as may be 
deemed necessary by it to carry out the purposes and pro¬ 
visions of this paragraph. 

Tenth. The willful failure or refusal of any carrier, its 
officers or agents to comply with the terms of the third, 
fourth, fifth, seventh, or eighth paragraph of this section 
shall be a misdemeanor, and upon conviction thereof the 
carrier, officer, or agent offending shall be subject to a fine 
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of not less than $1,000 nor more than $20,000 or imprison¬ 
ment for not more than six months, or both fine and im¬ 
prisonment, for each offense, and each day during which 
such carrier, officer, or agent shall willfully fail or refuse 
to comply with the terms of the said paragraphs of this 
section shall constitute a separate offense. It shall be the 
duty of any district attorney of the United States to whom 
any duly designated representative of a carrier’s em¬ 
ployees may apply to institute in the proper court and to 
prosecute under the direction of the Attorney General of 
the United States, all necessary proceedings for the en¬ 
forcement of the provisions of this section, and for the 
punishment of all violations thereof and the costs and ex¬ 
penses of such prosecution shall be paid out of the appro¬ 
priation for the expenses of the courts of the United 
States: Provided , That nothing in this chapter shall be 
construed to require an individual employee to render 
labor or service without his consent, nor shall anything in 
this chapter be construed to make the quitting of his labor 
by an individual employee an illegal act; nor shall any 
court issue any process to compel the performance by an 
individual employee of such labor or service, without his 
consent. 
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AMENDED COMPLAINT FOR DECLARATORY 

j AND INJUNCTIVE RELIEF 

COUNT I 

Come now the plaintiffs in the above-entitled case 
and, for cause of action, respectfully state as follows: 

1. That the plaintiff, Order of Railway Conductors 
of America (hereinafter sometimes referred to as 
“ORC”), is a voluntary unincorporated association, 
having its headquarters and general offices at Cedar 
Rapids, Iowa; that its membership consists of many 
thousands of railroad conductors throughout the United 
States and Canada; that it has a written constitution 
and statutes, a representative form of government, is 
not organized for profit, and is a railway labor union, 
national in scope. 

2. That the plaintiff, H. W. Fraser, is a member and 
President of said ORC, and a resident of Cedar Rapids, 
Iowa; that the plaintiff, B. C. Johnson, is a member and 
Vice President of said ORC, and a resident of Grand 
Rapids, Michigan; that the plaintiff, C. E. Kalkman, 
is a member of said ORC, is the General Chairman of 
the General Committee of Adjustment of the ORC on 
the Pennsylvania Railroad for the lines of said railroad 
west of Pittsburgh, Erie, and Buffalo (those lines being 
sometimes hereinafter referred to as “Lines West”), 
and is a resident of Canton, Ohio; that the Plaintiff, 
J. E. Magill, is a member of said ORC, is General Chair¬ 
man of the General Committee of Adjustment of the 
ORC on the Pennsylvania Railroad for the lines east 
of Pittsburgh, Erie, and Buffalo (those lines being 
sometimes hereinafter referred to as “Lines East”), 
and is a resident of Philadelphia, Pennsylvania. 

3. That upon the Pennsylvania Railroad, both Lines 
East and Lines West, there are located, usually at di¬ 
vision points on said railroad, what are known as local 
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divisions of the ORC; that each local division having 
members who are employees of the Pennsylvania Rail¬ 
road elects a Local Committee of Adjustment, and a 
Local Chairman thereof. 

That under the constitution and statutes of the ORC, 
the Local Chairmen of the various Local Committees of 
Adjustment on the Lines West constitute the member¬ 
ship of what is known as the General Committee of Ad¬ 
justment, which said General Committee of Adjust¬ 
ment, in turn, has a General Chairman, who, as above 
alleged, for the Lines West is the said C. E. Kalkman.'H 

That the Local Chairman of the various Local Com¬ 
mittees of Adjustment on the Lines East on the Penn¬ 
sylvania Railroad, under the constitution and statutes 
of the ORC, constitute the General Committee of Ad¬ 
justment of the ORC on the Lines East, which has a 
General Chairman, who, as above alleged, is the said 
J. E. Magill. 

That the "railroad conductors on the Baltimore and 
Eastern Railroad are represented by the General Chair¬ 
man of the General Committee of Adjustment for the 
Lines East. 

4. That the defendant, Pennsylvania Railroad Com¬ 
pany (sometimes hereinafter referred to as the “Penn 
RR”) is a corporate common carrier within the pro¬ 
visions of the Railway Labor Act, and is a corporation, 
incorporated under the laws of the State of Pennsyl¬ 
vania, and having its principal office in Philadelphia, 
Pennsylvania, and that it operates a line of railway as 
a common carrier within the District of Columbia. 

5. That the Baltimore and Eastern Railroad Com¬ 
pany (sometimes hereinafter referred to as the “B&E 
RR”) is a corporate common carrier within the pro¬ 
visions of the Railway Labor Act, and is a corporation, 
incorporated under the laws of the State of Maryland, 
and having its principal office in Philadelphia, Penn¬ 
sylvania; that said B&E RR is a wholly-owned sub- 
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sidiary of the said Penn RR, and the operation of said 
B&E RR is under the general management and super¬ 
vision of said Penn RR. 

6. That the defendant, Brotherhood of Railroad 
Trainmen (sometimes hereinafter referred to as the 
“BRT”), is a voluntary unincorporated association, 
having its principal office in the City of Cleveland, Ohio; 
that it is a labor organization, national in scope, and its 
membership is composed of many thousands of em¬ 
ployees of various railroads throughout the United 
States and Canada. 

7. That the defendant, National Mediation Board 
(sometimes hereinafter referred to as the “Board”)* is 
an independent agency in the executive branch of the 
United States Government created by Public Law No. 
442, 73rd Congress (45 U.S.C.A., 151 et seq .), com¬ 
monly known as the “Railway Labor Act,” of whose seal 
this Court under the terms of said Act takes notice, with 
its principal office in the District of Columbia. 

8. That the defendant, George A. Cook, is a citizen 
of the United States, a resident of the District of Colum¬ 
bia, and a member and Chairman of the said Board, 
and is sued herein as a member of said Board. 

9. That the defendant, David J. Lewis, is a citizen of 
the United States, a resident of the District of Colum¬ 
bia; and a member of the Board, and is sued herein as a 
member of said Board. 

10. That this is a suit of a civil nature which arises 
under the Constitution and laws of the United States, 
whereof this Court has original jurisdiction, and par¬ 
ticularly under the Act of Congress of May 20, 1926, 
known as the Railway Labor Act (44 Stat. 577), as 
amended June 21, 1934, by Public Act No. 442 of the 
73rd Congress of the United States, and is a suit for a 
declaratory judgment under the provisions of the Act 
of Congress pursuant to the Federal Declaratory Judg¬ 
ment Act (U.S.C. Title 28, Par. 400; 48 Stat. 955), and 
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the laws relating to interstate commerce, and is insti¬ 
tuted pursuant to the provisions of said Railway Labor 
Act, as amended, and the laws of the United States 
relating to interstate commerce, and also under the 
general equity jurisdiction of this Court. 

11. That at this time, and for many years last past, 
the ORC is and has been the duly accredited and recog¬ 
nized representative and bargaining agent for the class 
and craft of road conductors on the Penn RR, number¬ 
ing in excess of one thousand; that the said BRT is the 
duly accredited and recognized representative and bar¬ 
gaining agent for the class and craft of road brakemen 
on the Penn RR, as well as for the class and craft of 
yard conductors, yard brakemen, baggagemen, and 
switchtenders, numbering in excess of one thousand; 
that the work of the two classes and crafts, i.e., road 
conductors and road brakemen, being closely related, 
the ORC and the BRT on occasions have jointly nego¬ 
tiated contracts or schedules with railroad common car¬ 
riers with regard to rates of pay, rules, and working 
conditions; that such a joint schedule was negotiated 
jointly by the ORC and the BRT with the Penn RR, to 
be and become effective April 1,1927, a true and correct 
copy of said joint schedule being attached hereto, made 
a part hereof, and marked Exhibit “A”; that said 
schedule, Exhibit "A” other than as to the rates of pay 
therein set forth, is still in full force and effect insofar 
as the ORC, and the class and craft of road conductors, 
and the defendant, Penn RR, are concerned. 

12. That on April 18, 1941, the Penn RR served a 
notice upon the ORC and the BRT, as the respective 
recognized representatives of the class and craft of road 
conductors and road brakemen, of the desire of the 
management to change certain regulations in said 
schedule, Exhibit “A”, said notice being in compliance 
with the Railway Labor Act; that thereafter the Gen¬ 
eral Chairmen of the General Committees of Adjust- 
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ment of the ORC for the Lines West and the Lines East 
on said Penn RR, jointly met with H. F. Sites, General 
Chairman of the BRT for the Lines East, and U. D. 
Hartman, General Chairman of the BRT for the Lines 
West, and said representatives jointly agreed to enter 
upon joint negotiations with the said Penn RR to nego¬ 
tiate revised rules and working conditions as thereto¬ 
fore with regard to the two classes and crafts of rail¬ 
way employees, i.e., road conductors and road brake- 
men ; that thereafter joint conferences by said General 
Chairmen were held with C. E. Musser, H. A. Enochs, 
Luther Long, I. 0. Enders, W. C. Pitman, and other 
agents and officials of the defendant railroads; that said 
joint conferences commenced on or about May, 1941, 
but shortly thereafter were held in abeyance by consent 
of all concerned until on or about December 5, 1941, 
when steps were taken to renew the joint conferences; 
that thereafter the first of such conferences with the 
representatives of the defendant railroads was held on 
July 15,1942. 

13. That due to the Lease-Lend Program and the 
emergency then existing, there had developed a great 
increase in passenger traffic upon the Penn RR, and 
passenger trains to accommodate said traffic were com¬ 
posed of so many passenger cars that it became impos¬ 
sible for a single conductor to collect the tickets and 
fares and perform his duties, and the representatives 
of the craft of road conductors, to wit, the ORC, had 
negotiated with the Penn RR for the placing of an addi¬ 
tional conductor or conductors upon such heavy pas¬ 
senger trains, and, early in the fall of 1941, as a result 
of said negotiations, additional road conductors had 
been placed upon a number of such trains operated by 
the Penn RR, at conductors' pay. 

14. That on or about July 24,1942, in the joint nego¬ 
tiations with the management of the Penn RR, the said 
BRT asserted and demanded the right to intrude and 
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infringe upon the jurisdictional right of the ORC as the 
representative under the provisions of the Railway La¬ 
bor Act of the class and craft of road conductors by 
legislating for the performance of conductors' work on 
heavy passenger trains, and by legislating and dic¬ 
tating the circumstances under which a Conductors' 
Extra Board would be maintained, by fixing the num¬ 
ber of men that should compose the same; that the rep¬ 
resentatives of the Penn RR concurred in the position 
of the BRT; that because of said demands of the BRT, 
and the acquiescence therein by the Penn RR, the said 
ORC withdrew from said joint negotiations, and served 
written notice of its withdrawal on the Penn RR on 
August 3,1942, a true and correct copy of which is at¬ 
tached hereto, made a part hereof, and marked Exhibit 
“B"; that at the same time, the protest of the represen¬ 
tative of the class and craft of road conductors with ref¬ 
erence to said infringement and encroachment sought 
to be made upon its right to bargain for the class and 
craft of road conductors was set forth in a letter served 
upon the management of the Penn RR, a true and cor¬ 
rect copy of which is attached hereto, made a part here¬ 
of, and marked Exhibit “C". 

15. That on or about August 17,1942, the said BRT 
and the Penn RR signed and executed a separate sched¬ 
ule or agreement, incorporating provisions encroaching 
upon and invading the right of the representative of the 
class and craft of road conductors with regard to the 
matters hereinafter set forth, a true and correct copy of 
said schedule being attached hereto, made a part here¬ 
of, and marked Exhibit “D"; that paragraph P-A-l of 
said schedule, Exhibit “D", reading as follows: 

“P-A-l. Rates for passenger service shall be as 
follows: 

********* 

(See page 16, Exhibit “D”) 

“On passenger trains on which, in the judgment 
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of the proper officer of the Company, the conductor 
requires assistance in the collection of tickets and 
fares, the proper officer of the Company shall desig¬ 
nate such number of assistant conductors or ticket 
collectors as in the judgment of such officer may be 
necessary to assist the conductor in the collection 
of the tickets and fares. The assistant conductors 
or ticket collectors so designated shall, in addition 
to collecting tickets and fares, perform the work of 
brakemen or baggagemen as members of the crew 
and they shall be paid for their entire tour of duty 
1 at the applicable rate provided above for assistant 
conductors or ticket collectors. When qualified 
assistant conductors or ticket collectors are not 
available at the time and place when a need for 
assistance arises, one or more brakemen or bag- 
1 gagemen who have not qualified as assistant con¬ 
ductors or ticket collectors may be designated to 
assist in the collection of tickets and fares. Brake- 
'men or baggagemen so designated shall be paid 
for their entire tour of duty at the applicable rate 
provided above for assistant conductors or ticket 
collectors, and such payment shall not serve as the 
basis for any runaround payment or payments to 
any assistant conductor or ticket collector. 

“When, in the judgment of the proper officer of 
! the Company the conductor does not require the 
assistance of some or all of the assistant conduc¬ 
tors or ticket collectors who have been assigned to 
assist him in accordance with the preceding para- 
! graph of this rule (P-A-l), the assistant con- 
1 ductor or ticket collector assignments which are 
not required may be abolished.” (pp. 16 and 17 
of Exhibit “D”.) 

is void and in violation of the Railway Labor Act, Sec¬ 
tion 2, First, Second, Third, Fourth, Seventh, and Ninth 
thereof, to the extent that the same purports and at¬ 
tempts to provide, by a collective bargaining contract 
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with the BRT, not the duly accredited representative of 
the class and craft of road conductors on the Penn RR, 
for the performance of road conductors’ work, and, to 
said extent, constitutes and is an unlawful and illegal 
infringement upon the exclusive right of the ORC, and 
its representatives, as the accredited bargaining agent 
of the class and craft of road conductors, to represent 
said class and craft in collective bargaining. 

16. That simultaneously, and as a part of said writ¬ 
ten agreement, Exhibit “D”, and in connection with 
the provisions of P-A-l, it was orally agreed by and 
between the said BRT and the Penn RR that men 
allegedly working as so-called assistant conductors 
would qualify by examination, furnish surety bond, be 
equipped with ticket punches, cash fare receipts, tariffs, 
and cash reports, and be responsible to the Auditing 
Department, and do and perform all of the work of 
a regular road conductor on certain passenger cars 
on the heavy passenger trains wherein one regular 
road conductor, because of the heavy traffic, could not 
perform all of the conductor’s duties, and that on Sep¬ 
tember 12, 1942, said Penn RR, in conformity with 
said understanding and agreement, published certain 
rules and regulations, a true and correct copy of which 
is attached hereto, made a part hereof, and marked 
Exhibit “E”. 

17. That paragraphs 5-N-5 and 5-N-6 of said sched¬ 
ule, Exhibit “D”, reading as follows: 

“5-N-5. (a) On seniority districts on which extra 
road conductor lists are maintained, when the 
number of road conductors on such a list is re¬ 
duced, the road conductors displaced as a result 
thereof, may displace any brakemen, baggagemen, 
or assistant conductors or ticket collectors whom 
their seniority entitles them to displace, subject 
to the provision of Rules 2-C-2 and 2-C-3, provided 
that: 
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(1) In the case of road conductors, other than 
extra passenger conductors, on the extra road 
conductor list, such conductors are earning an 
average of less than 2600 miles per month 
when the list is reduced; 

(2) In the case of extra passenger conductors 
on the extra road conductor list, such con¬ 
ductors are earning an average of less than 
4500 miles per month when the list is reduced. 

(b) Road conductors reduced to brakemen, bag¬ 
gagemen, or assistant conductors or ticket collec¬ 
tors, in accordance with the foregoing provisions 
of this rule (5-N-5), shall not be permitted to 
remain as brakemen, baggagemen, or assistant 
conductors or ticket collectors when extra road 
conductors, other than extra passenger conductors, 
earn an average of 3200 miles per month and extra 
passenger conductors earn an average of 5500 
miles per month, provided the return of such men 
to the road conductor extra list would not reduce 
the average earnings of the list below 2600 miles 
per month where the list is other than an extra 
passenger conductor list and below 4500 miles per 
month where the list is an extra passenger con¬ 
ductor list. On seniority districts where an agree¬ 
ment such as is provided for in Rule 2-C-l (b) is 
in effect, and some of the road conductors who pre¬ 
viously had been reduced under the circumstances 
set forth above elect to remain in a position of 
brakeman, baggageman, or assistant conductor or 
ticket collector, a number of junior road conductors 
working as brakemen, baggagemen, or assistant 
conductors or ticket collectors in the seniority dis¬ 
trict equal to the number of road conductors so 
electing shall not be permitted to work as brake- 
men, baggagemen, or assistant conductors or ticket 
collectors. 

(c) Management shall keep a record of the earning 
of extra road conductors on extra road conductor 



11 


lists and a copy of such statement of earnings shall 
be furnished interested local chairmen of the Or¬ 
ganization signatory hereto.” 

“5-N-6. (a) When a conductor vacancy occurs at 
a time when regular or extra conductors are not 
available, the manner of calling qualified conduc¬ 
tors who are working as brakemen, baggagemen, 
or assistant conductors or ticket collectors for use 
as conductors shall be as agreed to, in writing, be¬ 
tween the Superintendent and the interested Local 
Committee or Committees of the Organization sig¬ 
natory hereto. 

(b) The agreement referred to in paragraph (a) 
of this rule (5-N-6) shall clearly set forth the man¬ 
ner in which qualified conductors working as brake- 
men, baggagemen, or assistant conductors or ticket 
collectors shall be called to perform work as con¬ 
ductors.” (pp. 106 and 107 of Exhibit “D”.) 

are void and in violation of the Railway Labor Act, 
particularly Section 2, First, Second, Third, Fourth, 
Seventh, and Ninth thereof, to the extent that said 
provisions seek or purport to provide under what con¬ 
ditions and under what circumstances a road brake- 
man, baggageman, or alleged assistant conductor or 
ticket collector, working as such, will enter the ranks 
of the class and craft of a road conductor and engage 
in the work of a road conductor, and to said extent 
said provisions constitute an unlawful and illegal in¬ 
fringement upon the exclusive right of the ORC, and its 
representatives, as the duly accredited representative 
and bargaining agent of the class and craft of road 
conductors, to represent in collective bargaining the 
class and craft of road conductors. 

18. That at the time of the signing and making of 
said agreement, Exhibit “D”, and ever since said time, 
and at the present time, the schedule and agreement 
hereinbefore referred to and identified as Exhibit “A”, 
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insofar as the Penn RR and the class and craft of con¬ 
ductors were concerned, was and still is in full force 
and effect, and that under Regulation 5-F-l thereof, 
reading as follows: 

“5-F-l. When there is sufficient extra road serv¬ 
ice to justify the establishment of a regular extra 
conductors’ list, such list may be established, if 
mutually agreeable to the division officers and the 
local committees.” 

and control of “such list”, known as the Conductors’ 
Extra Board, was recognized not only by the Penn 
RR, but by the General Chairman of the BRT and the 
Local Chairmen of the BRT, as being controlled and 
governed by the ORC, by and through its General 
Chairmen and its Local Chairmen of the Local Com¬ 
mittees of Adjustment located, as hereinbefore alleged, 
along the lines of the Penn RR at division points. 

19. That said Penn RR, since August 14, 1942, has 
failed and refused, and continues to refuse, to negoti¬ 
ate or bargain with the ORC, and its representatives, 
as the duly accredited representative under the provi¬ 
sions of the Railway Labor Act for the class and craft 
of road conductors, with regard to the performance of 
conductors’ work on the heavy passenger trains and the 
Conductors’ Extra Board, and has asserted and still as¬ 
serts that said matters are concluded by reason of the 
agreement negotiated with the said BRT; that Penn 
RR is, by reason thereof, violating the provisions of the 
Railway Labor Act, and is denying to the plaintiffs the 
rights and privileges conferred upon them by the provi¬ 
sions of the Railway Labor Act to bargain collectively 
for the class and craft of road conductors; that plain¬ 
tiffs have no plain, speedy, and adequate remedy at law, 
and unless said provisions of said agreement, Exhibit 
“D”, and the oral agreement hereinbefore referred to, 
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constituting an unlawful and illegal infringement upon 
the right of the plaintiffs to represent the class and 
craft, are declared void, and unless a permanent in¬ 
junction issue enjoining the defendant from continuing 
in effect said illegal and unlawful agreements, and said 
Penn RR is ordered and directed to negotiate solely and 
alone with the accredited representative of the class and 
craft of road conductors, plaintiffs, and the class and 
craft of road conductors which said ORC represents, 
will suffer irreparable injury and damage, for which 
they will have no redress. 

COUNT II 

For a second claim, plaintiffs respectfully show to 
this Court and allege: 

20. That plaintiffs repeat and re-allege each and 
every allegation mentioned and contained in paragraphs 
numbered 1 to 19, both inclusive, of this complaint. 

21. That following the temporary suspension of the 
joint negotiations for the revision of certain rules and 
working conditions in May, 1941, and the resumption 
of said negotiations on or about December 5, 1941, by 
reason of the then-existing emergency there was a fur¬ 
ther increase in railroad traffic on the Penn RR, which 
was given further impetus and increase by the entry 
of the United States of America into the war on Decem¬ 
ber 7, 1941. 

22. That the order of promotion on the Penn RR is 
from road brakeman to road conductor; and that, as a 
result of said emergency and the great increase in rail¬ 
road traffic, a large and substantial number of men who 
had prior to said emergency, and in normal times, been 
working as road brakemen entered into and upon active 
service as road conductors. 

23. That the General Chairmen of the ORC and the 
General Chairmen of the BRT engaged in conferences 
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between themselves during the course of the negotia¬ 
tions with the Penn RR, and the representatives of the 
BRT in said conferences assured and represented to 
the ORC that there was no desire upon their part to 
infringe upon the jurisdictional right of the ORC to 
negotiate for the class and craft of road conductors; 
that, acting on such assurances, said General Chair¬ 
men for the ORC joined with the General Chairmen of 
the BRT in preparing proposals concerning working 
conditions for counter-submission to said Penn RR, 
which rules were submitted to the Penn RR on or about 
April 9,1942. 

24. That during July, 1942, the BRT filed before the 
First Division of the National Railway Adjustment 
Board certain time claims in large and substantial 
amounts, asserting that certain road brakemen who had 
assisted road conductors in the taking of tickets from 
passengers were entitled to be compensated at the rate 
of pay of “assistant conductors or ticket collectors”, 
rather than the rate of pay as road brakemen, which 
claims were resisted and denied by the Penn RR until 
the Consummation of the unlawful plan hereinafter de¬ 
scribed. 

25. That said Penn RR and BRT conspired and con¬ 
federated in an unlawful plan of action or program de¬ 
signed to embarrass, discredit, and weaken the ORC 
and to assist and strengthen the BRT and thereby to 
influence, coerce, and interfere with the class and craft 
of road conductors in their choice of a collective bar¬ 
gaining representative. 

26. That said Penn RR, in pursuance of said unlaw¬ 
ful plan, while purporting to conduct joint negotiations, 
made a private and secret agreement with the BRT to 
carve out of the road conductors’ work a purported new 
class or craft of “assistant conductors”; that, by pri¬ 
vate and secret agreement, the Penn RR also negotiated 
with the BRT with regard to the manning, creation. 
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and control of a conductors’ extra board; and that such 
action was a clear invasion of the jurisdictional prov¬ 
ince and representative rights of the ORC as the lawful 
bargaining agent of the class and craft of conductors, 
and was done for the purpose of strengthening the 
BRT and weakening and embarrassing the ORC in 
their respective standings with the class and craft of 
conductors. 

27. That the said unlawful agreements with respect 
to the creation of the class and craft of so-called assis¬ 
tant conductors and the establishment and control of a 
conductors’ extra board were incorporated in the BRT 
schedule (see Exhibit “D”, pars. P-A-l and 5-N-5 and 
5-N-6 at pp. 106-107), and the Penn RR caused such 
schedule to be rushed to publication and circulation 
among the class and craft of road conductors. 

28. That the Penn RR, in an effort to promote good 
will toward the BRT and weaken and discredit the 
ORC, sought to bring about a settlement of all claims 
filed by the BRT before the First Division of the Na¬ 
tional Railway Adjustment Board, and published and 
gave wide circulation, along with the BRT, of its pro¬ 
posed settlement, a true and correct copy of same being 
attached hereto, made a part hereof, and marked Ex¬ 
hibit “F”. 

29. That said Penn RR has engaged in dilatory tac¬ 
tics, has failed and refused to bargain and negotiate in 
good faith with the ORC; that no conferences were held 
with plaintiffs from and after July 24, 1942, (other 
than to deliver instruments marked Exhibits “B” and 
“C”), until August 27,1942; that the Penn RR is in¬ 
tentionally delaying negotiations with the ORC to 
grant the BRT an opportunity to invoke the services 
of the Board under the provisions of the Railway Labor 
Act for a certification to represent the class or craft of 
road conductors and to obtain an election in such class 
or craft at a time when the working conditions of the 
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conductors are in a state of uncertainty; and that the 
unlawful failure and refusal of the Penn RR to bar¬ 
gain and negotiate is embarrassing the ORC with its 
members. 

30. That said Penn RR in conferences commencing 
August 27, 1942, and particularly on September 4, 
1942, sought to coerce plaintiffs into the acceptance of 
rules and working conditions not satisfactory to it by 
directing attention to the failure of the ORC and the 
management to conclude an agreement between them¬ 
selves, by referring to the proposed settlement of claims 
filed by the BRT before the National Railway Adjust¬ 
ment Board, by threats that the BRT was going to se¬ 
cure the right of representation of road conductors 
through the invocation of mediation, by stating that the 
management would not change its position irrespective 
of further negotiation or mediation with respect to said 
rules P-A-l and 5-N-5 and 5-N-6 of the BRT schedule, 
and by expressing the management's dissatisfaction 
and disapproval with the participation in said negotia¬ 
tions of one B. C. Johnson, a vice-president of ORC 
and one of the plaintiffs in this case, because he was 
not an employee of the said Penn RR. 

31. That said BRT, while representing to the ORC 
that it had no intention or desire to invade the juris¬ 
diction of said ORC, was secretly soliciting authoriza¬ 
tion cards to represent the class or craft of conductors 
and that it has conspired and confederated with the 
Penn RR in all the acts aforesaid. 

32. That said BRT has caused to be circulated among 
the class and craft of road conductors a statement that 
said Penn RR will not conclude any negotiations with 
the ORC or revise rules and working conditions pur¬ 
suant to its demand and request therefor, on April 18, 
1941. 

33. That the Penn RR agreed to the said unlawful 
plan of action or program to obtain a substantial finan- 
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cial advantage through the use of so-called “assistant 
conductors” to do conductors’ work at less than con¬ 
ductors’ pay, and to secure a commitment from the 
BRT to adjust time claims of road brakemen, pending 
before the First Division of the National Railway Ad¬ 
justment Board, at greatly reduced amounts. 

34. That on or about September 23, 1942, the said 
BRT did file, as plaintiffs are informed and believe, 
with the Board, an invocation to be certified as the duly 
accredited representative of the class and craft of road 
conductors, and to displace and oust the ORC as such 
representative, and that said National Mediation Board 
has accepted jurisdiction of said request for its services. 

COUNT in 

For a third claim, plaintiffs next show to this Court 
and allege: 

35. That plaintiffs repeat and re-allege each and 
every allegation mentioned and contained in paragraphs 
numbered 1 to 34, both inclusive, of this complaint. 

36. That plaintiffs, on or about October 28, 1942, 
filed with the Board a protest against the holding of an 
election “at this time” among the craft or class of road 
conductors of the Penn RR, a true and correct copy of 
which is attached hereto, made a part hereof, and 
marked Exhibit “G”. 

37. That the said protest of the plaintiffs charged 
that the Penn RR was interfering with, influencing 
and coercing the said conductors in their choice of a 
bargaining representative by unlawfully bargaining 
with the BRT with respect to working conditions of 
the craft or class of road conductors, by infringing upon 
the jurisdiction of the ORC, by breaching an existing 
contract between the Penn RR and ORC, by delaying 
and refusing to bargain with the ORC as the bona fide 
representative of the craft or class of road conductors, 
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by publicizing its displeasure with the ORC organiza¬ 
tion and its firm intention to deprive the ORC of its 
jurisdiction as the lawful bargaining representative of 
the craft or class of road conductors, and by aiding the 
BRT in publishing all such information amongst the 
craft or class of road conductors. 

38. That said protest of the plaintiffs also requested 
that the Board grant the ORC an opportunity to be 
heard on such charges; and that such request for a 
hearing was again urged orally by representatives of 
the ORC at a conference with Mr. David J. Lewis, 
member of the National Mediation Board, and Mr. 
Robert F. Cole, Secretary of the National Mediation 
Board, on or about November 13, 1942. 

39. That, notwithstanding the said charges of car¬ 
rier interference, plaintiffs’ request to be heard and to 
present evidence in connection therewith was denied by 
the Board in a letter dated November 9, 1942, a true 
and correct copy of which is attached hereto, made a 
part hereof, and marked Exhibit “H”. 

40. That the Board ruled that it had “no jurisdic¬ 
tion” or “power” to consider the charges of the ORC 
under authority granted it by the Railway Labor Act; 
that the provisions of Section 2, Ninth, which require 
the Board “to insure the choice of representatives by 
the employees without interference, influence, and co¬ 
ercion by the carrier,” limited the power of the Board 
with respect to carrier interference to that occurring 
at the time of taking a secret ballot and in a prescribed 
geographical area; and that pursuing this unreason¬ 
able and illegal construction of Section 2, Ninth, of the 
Railway Labor Act, the Board held no hearing or in¬ 
vestigation to determine whether the said charges of 
interference were true. 

41. That the Board had jurisdiction and the duty 
and obligation under the Railway Labor Act to deter¬ 
mine whether or not the unfair labor practices and vio- 
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lation of the Railway Labor Act charged against the 
Penn RR were true and would interfere with, influ¬ 
ence or coerce the craft or class of road conductors in 
their choice of a bargaining representative; and that 
the Board had the further duty and obligation if it 
found that such unfair labor practices would interfere 
with, influence and coerce the said craft or class of road 
conductors in their choice of a bargaining representa¬ 
tive to postpone the holding of an election until such 
time as the Board should determine that such unlawful 
interference, influence and coercion had ceased. ' 

42. That the Board acted wrongfully and illegally in 
refusing to take jurisdiction and consider said charges 
and insure the choice of a bargaining representative for 
the craft or class of road conductors without interfer¬ 
ence, influence or coercion. 

43. That on or about December 2, 1942, the Board 
purported to order an election on the Penn RR to de¬ 
termine the bargaining representative for the craft or 
class of road conductors thereon; that a count of the 
ballots by the representatives of the Board purports 
to show that the BRT received a majority of the votes 
cast at such election; that on December 27, 1942, the 
Board purported to issue, as a result of such election, a 
certification that the BRT was the designated and 
authorized representative of the craft or class of road 
conductors on the Penn RR. 

44. That the said election and the said certification 
are illegal, invalid, and null and void for the reasons, 
amongst others, that the Board failed and refused to 
perform its duties and determine whether the unfair 
labor practices charged to the Penn RR would inter¬ 
fere with, influence or coerce the craft or class of road 
conductors in their choice of a bargaining representa¬ 
tive at such election, and because the unfair labor prac¬ 
tices complained of did constitute in fact an unlawful 
interference, influence and coercion by the Penn RR 
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with the choice of a bargaining representative by the 
craft or class of road conductors thereon at such election. 

45. That plaintiffs have no adequate remedy at law, 
that, unless it be adjudged and decreed that said elec¬ 
tion and certification are of no force and effect and a 
nullity and such other relief granted as hereinafter 
prayed for, plaintiffs will suffer irreparable damage, 
loss, and injury. 

Wherefore, plaintiffs demand judgment against the 
defendants: 

(1) That said election held from December 5, to 
December 19, 1942, and the said certification issued 
December 27, 1942, by the National Mediation Board, 
certifying “that the Brotherhood of Railroad Train¬ 
men has been duly designated and authorized to rep¬ 
resent the craft or class of road conductors, employed 
by the Pennsylvania Railroad Company, for the pur¬ 
poses of the Railway Labor Act” be annulled, vacated 
and set aside. 

(2) (a) That the National Mediation Board, George 
A. Cook, and David J. Lewis and each of them and their 
agents, officers and employees be restrained and en¬ 
joined from holding an election or utilizing any other 
method of ascertaining the bargaining representative 
for the craft or class of road conductors on the Penn 
RR until it has considered the unfair labor practices 
complained of and until it finds and determines after 
investigation and hearing, that they do not constitute 
an interference, influence or coercion by the Penn RR 
of the craft or class of road conductors in their choice 
of a bargaining representative. 

(b) That in the alternative the Court declare that 
the practices complained of against the Penn RR con¬ 
stitute unlawful interference, influence or coercion by 
the Penn RR of the craft or class of road conductors in 
their choice of a bargaining representative; and re¬ 
strain and enjoin the National Mediation Board, George 
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A. Cook, and David J. Lewis and each of them and their 
agents, officers, and employees from holding an elec¬ 
tion or utilizing any other method of ascertaining the 
bargaining representative of the craft or class of road 
conductors on the Penn RR until said Board finds and 
determines after investigation and hearing that such 
interference, influence or coercion has ceased. 

(3) That it be declared and adjudged that para¬ 
graph P-A-l of said schedule, Exhibit “D” and the oral 
agreement between defendants made in connection 
therewith, are void and of no force and effect, and in 
violation of the Railway Labor Act, Section 2, First, 
Second, Third, Fourth, Seventh, and Ninth thereto, to 
the extent that the same purports and attempts to pro¬ 
vide, by a collective bargaining contract made between 
defendants, for the performance of work of the class 
and craft of road conductors, as being an alleged and 
purported agreement for the class and craft of road 
conductors not negotiated with the duly accredited rep¬ 
resentative of the class and craft of road conductors, 
and to which the ORC, the duly accredited representa¬ 
tive of the class and craft, was not a party. 

(4) That paragraphs 5-N-5 and 5-N-6 of said sched¬ 
ule, Exhibit “D”, be declared and adjudged void and in 
violation of the Railway Labor Act, particularly Sec¬ 
tion 2, First, Second, Third, Fourth, Seventh, and Ninth 
thereof, to the extent that said provisions seek or pur¬ 
port to provide under what conditions and under what 
circumstances a road brakeman, baggageman, or al¬ 
leged assistant conductor or ticket collector, working as 
such, will enter the ranks and class and craft of road 
conductors, and engage in and perform the work of road 
conductors, and that said provisions to said extent con¬ 
stitute an unlawful and illegal infringement upon the 
exclusive right of the plaintiffs, and the ORC as the 
accredited bargaining agent of the class and craft of 
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road conductors, to represent said class and craft in 
collective bargaining. 

(5) That it be declared and adjudged that the ORC, 
as the accredited representative of the class and craft of 
road conductors, has the exclusive right to negotiate in 
collective bargaining with respect to all working con¬ 
ditions for said class and craft of employees on said 
railroad companies. 

(6) That said Penn RR and said B&E RR be perma¬ 
nently enjoined from negotiating, bargaining with, and 
making or maintaining agreements with the said BRT, 
or any union other than the ORC, with regard to the 
class and craft of road conductors or the work of such 
class or craft, so long as said ORC is the accredited 
representative of the class and craft of road conductors. 

(7) That the defendants Penn RR and B&E RR be 
ordered and directed to negotiate and bargain with the 
ORC in accordance with the Railway Labor Act as to 
all working conditions of the class and craft of road 
conductors so long as the ORC is the accredited repre¬ 
sentative of such class and craft. 

(8) That the defendants Penn RR and B&E RR be 
permanently enjoined from directly or indirectly co¬ 
ercing, influencing, or interfering with the class and 
craft of road conductors in their choice of a representa¬ 
tive under the provisions of the Railway Labor Act. 

(9) That the plaintiffs have such other and fur¬ 
ther relief as may to the Court be deemed just and 
equitable in the premises. 

(Signed) RUFUS G. POOLE, 

Rufus G. Poole, 

815 Fifteenth Street, Northwest, 
Washington, D. C. 

(Signed) V. C. SHUTTLEWORTH, 

V. C. Shuttleworth, 

1113 Merchants Bank Building, 

Cedar Rapids, Iowa 

Attorneys for Plaintiff. 
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EXHIBIT “G” 

ORDER OF RAILWAY CONDUCTORS 
OF AMERICA 

COPY 

Cedar Rapids, Iowa 
Oct. 28,1942 

Mr. Robert F. Cole, Secretary- 
National Mediation Board, 

Washington, D. C. 

Dear Mr. Cole: 

Reference is made to your file Case R-972. 

In our letter to you September 28,1942, we advised 
you of our desire to file a resistance to the invocation 
of your Board's services by the Brotherhood of Rail¬ 
road Trainmen, under Section 2, Ninth, of the Railway 
Labor Act, involving representation of road train con¬ 
ductors, employees of the Pennsylvania Railroad Sys¬ 
tem. You acknowledged our letter on October 3, and I 
am now in receipt of yours of October 23, in which you 
advise that this Case will soon be reached on your docket 
for handling and you therefore suggest that any state¬ 
ment which we may care to make in connection there¬ 
with, be submitted to your Board promptly. 

On April 18, 1941, the management of the Pennsyl¬ 
vania Railroad served notice on the General Chairmen, 
Order of Railway Conductors and Brotherhood of Rail¬ 
road Trainmen, of their desire to revise the working 
agreements. This notice was served in advance of the 
notice of the five Transportation Organizations for 
wage increases and also in advance of the Carriers' 
notices for revisions of the schedule rules in the Eastern, 
Southeastern and Western Regions, later considered 
on a national basis and covered by settlement of Decem¬ 
ber 5,1941. 
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At the time the Pennsylvania Railroad Manage¬ 
ment’s notice was served upon the General Chairmen, 
0. R. C. and B. R. T., April 18, 1941, and for many 
years prior thereto, the working agreements for con¬ 
ductors, trainmen and yardmen, were jointly nego¬ 
tiated and all rules for these three crafts were printed 
in a single book or working agreement. 

While original conferences between management’s 
representatives and the General Committees, 0. R. C. 
and B. R. T., were held early in 1941, in connection 
with the proposed revision of schedule rules, negotia¬ 
tions were suspended during the national wage move¬ 
ment and resumed a short time after the settlement of 
the national wages and rules issues, December 5,1941. 

Negotiations on behalf of the Order of Railway Con¬ 
ductors have continued and are still in progress. Nego¬ 
tiations between the representatives of management 
and the Brotherhood of Railroad Trainmen were con¬ 
cluded in August and the signed agreement printed and 
distributed to become effective September 16,1942. The 
origin and conclusion of separate negotiations between 
representatives of the Pennsylvania Railroad manage¬ 
ment and the General Committees of the Brotherhood 
of Railroad Trainmen, are attributable to the following 
circumstances: 

i 1. At conference on or about July 24, 1942, a 
point of disagreement developed over the insistence 
of the Brotherhood of Railroad Trainmen that the 
Conductors’ Extra Board should be maintained and 
operated under the joint jurisdiction of the 0. R. C. 
and B. R. T. Committees. 

i 2. A second point of difference developed between 
the 0. R. C. and B. R. T. Committees in connection 
with the assignment of additional conductors as 
helpers, i.e., a sufficient number of conductors to 
handle the conductor’s work of collecting transpor¬ 
tation, etc., within the tour of duty on certain heavy 
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passenger trains. From January 1942 until July 
1942, a number of additional conductors, compen¬ 
sated at the conductors’ rate, had been assigned by 
agreement to certain heavy passenger runs. It is 
significant that with the commencement of the 
joint conference early in July 1942, and without 
notice to hold conference with the 0. R. C. Commit¬ 
tees, the assignment of additional conductors was 
abolished by management. In the joint conferences 
the B. R. T. claimed the exclusive right to represent 
and negotiate with management on conductor help¬ 
ers and with this position management agreed. It 
seems to be a justifiable inference, in view of all of 
the circumstances, that some prior understanding 
had been reached between management and the 
B. R. T. with reference to this question. 

3. As a result of these differences, the 0. R. C. 
Committee representing the Conductors, served 
formal notice upon the railroad management and 
upon the Brotherhood of Railroad Trainmen on 
August 3,1942, of the decision of the 0. R. C. Com¬ 
mittee to discontinue the joint relationship with the 
Brotherhood of Railroad Trainmen in the negotia¬ 
tion of a working agreement for conductors. 

4. Thereafter the negotiations proceeded (sep¬ 
arately) until on or about August 14, 1942, when 
an agreement between the management and B. R. 
T. Committee was signed. 

5. When representatives of the Order of Railway 
Conductors arrived at the conference with officers 
of the Pennsylvania Railroad on August 27,1942, 
to continue negotiations for the Conductors, they 
were presented with a copy of the agreement which 
management had signed with the Brotherhood of 
Railroad Trainmen. This agreement contained 
rules regulating the number of miles minimum and 
maximum, which would determine the number of 
conductors on the Conductors’ Extra Board, stipu¬ 
lating the mileage levels (average) for extra con¬ 
ductors upon which increases or decreases in the 
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number of extra conductors assigned to the Board, 
would be determined. 

6. The agreement with the B. R. T. also contained 
rules purporting to create a class of Assistant Con¬ 
ductors or Ticket Collectors, with a specified rate of 
pay, seniority, etc. After the distribution of the 
printed B. R. T. schedule the management posted 
notices that said purported craft or class was to be 
established by certain qualifying requirements, 
such as an examination, instruction on the handl¬ 
ing of transportation, etc., after which said pur¬ 
ported class or craft of Assistant Conductors or 
Ticket Collectors, would be supplied with all of the 
equipment, reports, ticket punch, tariffs, etc., there¬ 
tofore issued only to qualified road passenger train 
conductors, i.e., men who had passed the required 
examination for promotion from trainman to con¬ 
ductor, whose names appeared on the Conductors' 
roster, and who had qualified for passenger service. 
The Pennsylvania Railroad has had no craft or 
class of Assistant Conductors or Ticket Collectors 
and have not in the years gone by, reported such a 
craft or class to be incorporated in the report M-300 
I. C. C. Wage Statistics, Reporting Division No. 
112. If one conductor could not perform the con¬ 
ductor's work, an additional conductor at conduc¬ 
tor's pay had been assigned as a result of negotia¬ 
tions between the 0. R. C. and the management 
until management's termination of this practice 
without notice, and the almost simultaneous agree¬ 
ment of management with the B. R. T.'s position 
that it had the right to negotiate for conductor 
helpers. The negotiation of a rule with the Brother¬ 
hood of Railroad Trainmen was therefore, an at¬ 
tempt to carve out and take away a portion of the 
conductors' work and assign it to an alleged new 
craft or class and place such purported craft or 
class under the jurisdiction of the B. R. T. The rate 
of pay established for such purported craft or class 
and printed in the agreement is $1.29 per day below 
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the conductors’ rate of pay, now in effect, and paid 
to conductors on helper assignments January to 
July 1942, hereinbefore mentioned. 

7. Under present 0. R. C. Rules governing the 
filling of conductors’ vacancies when no Conduc¬ 
tors’ Extra Board is maintained or where Conduc¬ 
tors’ Extra Board is exhausted, the senior pro¬ 
moted emergency conductor is called for the va¬ 
cancy. Management and the Committee of the 
Brotherhood of Railroad Trainmen devised a rule 
applicable to conductors, which they then incorpo¬ 
rated in the agreement with the B. R. T. which pur¬ 
portedly became effective September 16,1942, pro¬ 
viding that the representatives of the management 
and of the B. R. T. would determine (notwith¬ 
standing the seniority of the men who might be in 
the terminal at the time) who would be called to 
perform work as a conductor. 

8. Rules have been in effect on the Pennsylvania 
Railroad for many, many years zoning extensive 
seniority districts so as to enable men to remain in 
the service either as conductor or trainman in their 
home zones rather than being forced to accept em¬ 
ployment in other zones distant from their home 
locations. Management and the B. R. T. Committee 
have continued this arrangement in the rules which 
have been written into the B. R. T. agreement, ef¬ 
fective September 16, 1942, but management has 
demanded of the Conductors’ Committee the sur¬ 
render of the zoning rules so far as they are ap¬ 
plicable to conductors, as a condition precedent to 
any negotiations recognizing the conductors’ juris¬ 
diction over Conductors’ Extra Boards. 

9. Under date of September 4,1942, we received 
a report from our representatives that on that date 
(about 8:45 A. M.) management of the Pennsyl¬ 
vania Railroad called General Chairman J. E. Ma- 
gill, Pennsylvania Lines East, requesting that he 
and C. E. Kalkman, General Chairman, Pennsyl¬ 
vania Lines West, meet Mr. C. E. Musser, Super- 
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intendent Labor and Wage, Eastern Region, in his 
office at 11:00 A. M. that date. The General Chair¬ 
men met him as requested and the following state¬ 
ments were made to the General Chairmen by Mr. 
Musser: 

“ (a) If you think you are going to secure any 
new or different Rules than we have given 
the Trainmen, you are mistaken. 

(b) The Pennsylvania Management is pay¬ 
ing approximately 75% of all pending B. of R. 
T. Claims docketed with the National Railroad 
Adjustment Board including claims that have 
been properly presented to the Management 
and not yet progressed to the Board, all of 
which will be paid on the basis of the B. of R. T. 
Agreement, effective September 16,1942. 

(c) The 0. R. C. Committee will be in an em¬ 
barrassing position if they do not have a new 
Agreement in effect at the same time that the 
B. of R. T. Agreement goes in effect, also the 
0. R. C. Committee will be in a hot spot when 
the B. of R. T. claims are paid based on the new 
Agreement. 

(d) If you invoke Mediation we will not 
change our position with respect to Rules gov¬ 
erning Conductors returning to Brakemen’s 
ranks, and in event Mediation is invoked the 
B. of R. T. will be a party to such Mediation 
proceedings. 

(e) We want it thoroughly understood that 
regardless of the outcome of this controversy 
that I (Mr. Musser) will still have a job with 
the Pennsylvania Railroad because I am too 
deeply entrenched, and while it is true we are 
looking for an understudy for my position, we 
have not as yet found one. 

(f) There is no question but that the B. of R. 
T. is going to take a vote on the Pennsylvania 
in an attempt to secure the representation of 
the Road Conductors. 
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(g) This is the first time the General Chair¬ 
men on the Pennsylvania Railroad have ever 
called in a Vice-President to assist in Negoti¬ 
ating Rules and Working Conditions. They 
have always prided themselves with the fact 
that they have done the job without assis¬ 
tance.” 

In connection with paragraph (b) of the foregoing 
quotation, we attach hereto, a letter bearing date of 
August 17, addressed to the General Chairmen, B. of 
R. T. Committees, Pennsylvania Lines East and West,, 
by the four General Managers, outlining the formula 
to be followed in the adjustment of pending claims as 
agreed upon in conference August 14 and August 17, 
1942. The implication is that in reciprocation for the 
rules incorporated in the B. R. T. Agreement the Gen¬ 
eral Chairmen B. R. T. agreed to the adjustment of 
their pending claims on a basis somewhat below (from 
a compensation standpoint) the amount of money in¬ 
volved in the claims as originally submitted. 

The immediate printing and distribution of the 
Agreement which at the time its contents were made 
known to the 0. R. C. Committee on or about August 27, 
1942, and which did not become effective until Septem¬ 
ber 16, 1942, considered in the light of Mr. Musser’s 
statements in paragraphs (c) and (f) in the above 
quotation from conference record of September 4,1942, 
constitute far reaching implications as to the programs 
apparently agreed upon between the Management and 
the General Committee, Brotherhood of Railroad 
Trainmen, culminating in the latter’s invocation of your 
Board’s services on or about September 23,1942, official 
notice of which was conveyed to us in your letter of 
that date. 

Negotiations between the Order of Railway Conduc¬ 
tors and the management of the Pennsylvania Railroad 
are still under way and unless a satisfactory settlement 


30 


is reached, it will be necessary for the Order of Railway 
Conductors, as its next lawful step under the provisions 
of the Railway Labor Act, to invoke the services of your 
Board in its effort to complete the negotiations of sched¬ 
ule rules governing Conductors. In the meantime, the 
schedule rules governing Conductors as originally con¬ 
tained in the Agreement in effect April 18,1941, at the 
time the Carrier served its notice of desire to revise said 
Agreement, are still in effect. The rules in the Agree¬ 
ment will continue in effect until revised, amended or 
abrogated in present negotiations. In the meantime, 
there are other rules in the Agreement between the 
Management and the Brotherhood of Railroad Train¬ 
men, which allegedly became effective September 16, 
1942, which contain provisions contrary to those rules 
governing Conductors' employment upon which Agree¬ 
ment has not yet been reached between Management 
and the 0. R. C. Committee in present negotiations. 

It will be readily clear to your Board that the status 
of the schedule negotiations between the 0. R. C. Com¬ 
mittee and the Railroad Management is the direct prod¬ 
uct of Management's incorporation of certain conduc¬ 
tors^ rules in the B. R. T. Agreement without conference 
with or concurrence of the Conductors' Committee. This 
action, coupled with the release of the printed Agree¬ 
ments, is highly prejudicial to the Conductors' position 
and has been used as the basis for invoking your Board's 
services on a question of representation. The position of 
the Conductors' Committee, Order of Railway Conduc¬ 
tor^, has been further prejudiced by the spreading of 
various detrimental rumors over the property and by 
the distribution of circular letters by representatives of 
the Brotherhood of Railroad Trainmen, which, coupled 
with the action of the Railroad Management, would 
prevent an election “without interference, influence, or 
coercion exercised by the Carrier." 

Due to the war in Europe and the Lease Lend activi- 
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ties followed by our own entry into the war, there has 
been a very substantial, temporary increase in the num¬ 
ber of conductors' positions on the Pennsylvania Rail¬ 
road, as well as on other railroads as disclosed in the 

I. C. C. reports. The additional men now working as 
conductors came from the ranks of men, who before the 
emergency, were working in positions other than as 
conductors. It is a matter of common knowledge that 
the increased railroad business is but a temporary con¬ 
dition due to the war emergency and to hold an elec¬ 
tion under these temporary war conditions would not 
bear any relation to the situation as it existed before 
the present emergency and as it will exist after the war. 

In conclusion it is our position and contention that an 
election should not be held under the provisions of the 
Railway Labor Act at this time; that such an election 
would be contrary to the provisions of the Act and 
should and ought to be contrary to the policy of your 
Board under present war conditions in that— 

1. Joint negotiations on revision of schedule rules 
having been commenced with all parties, i.e., man¬ 
agement, B. R. T. and 0. R. C., without any ques¬ 
tion raised as to the right of the 0. R. C. to represent 
conductors by either management or the B. R. T., 
the B. R. T. should be barred and precluded from 
seeking an election, during the continued pendency 
of the 0. R. C. negotiations with the management. 

2. Under the circumstances hereinbefore set 
forth, it would be contrary to the express provisions 
and the spirit of the Act to hold an election at this 
time. 

3. An election at this time could not be said to be 
one “without interference, influence and coercion 
exercised by the Carrier". 

4. To hold an election among the men now work¬ 
ing as conductors on the Pennsylvania Railroad in 
war time and the tremendously increased traffic 
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and employment resulting therefrom, would be un¬ 
fair and contrary to the intent and spirit of the Act. 
This condition, which admittedly is a temporary 
one and certain to cease almost immediately upon 
the conclusion of the war, would make it possible 
for a large number of men to vote in the class or 
craft of conductors at this time when a large ma¬ 
jority of such men who have only been working as 
promoted conductors since the commencement of 
the emergency will, immediately upon its termina¬ 
tion, be actually working as brakemen, flagmen, 
and baggagemen. An election at this time would 
place the balance of power with men whose posi¬ 
tions as conductors will terminate at the end of the 
war. 

5. The acceptance by this Board of the invocation 
and the conduct of an investigation and election 
during the pendency of negotiations commenced at 
a time when not only management but the B. R. T. 
as well, recognized the right of the 0. R. C. to repre¬ 
sent the craft of conductors, will prevent any fur¬ 
ther attempt by the management to reach an 
Agreement with the 0. R. C. Committee on the re¬ 
vision of the schedule. The record discloses that as 
long ago as September 4, 1942, the Carrier was 
seeking to coerce the 0. R. C. Committee by the 
threat that the B. R. T. were going to attempt to 
secure the Conductor representation. Manage¬ 
ment has, by the wide spread of dates between con¬ 
ferences with the 0. R. C. Committee, delayed nego¬ 
tiations apparently having been advised in advance 
of the representation issues to be raised. Manage¬ 
ment has been and is now attempting to coerce the 
0. R. C. Committee into an acceptance of rules and 
working conditions contrary to long established 
practice by both directly and indirectly implying 
that the 0. R. C. had better agree upon a schedule 
agreement before invocation was requested by the 
B. of R. T. or before an election is held. 
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6. The record very briefly referred to herein 
clearly demonstrates some understanding, express 
or implied, as between the Carrier and the B. R. T. 
in an attempt to bring about the termination of the 
representation of the conductors by the 0. R. C. 
upon the Pennsylvania Railroad. For your Board 
to grant an invocation and hold an election, under 
the circumstances, would be contrary to the intent 
and spirit of the Railway Labor Act; should and 
ought to be contrary to the policy of your Board 
under present war conditions, and would be at 
variance with the principles of union security rec¬ 
ognized by the War Labor Board. 

We therefore wish to go on record as opposing the 
granting of invocation and the holding of an election 
on the Pennsylvania Railroad for the reasons outlined 
above. We shall be pleased to present further evidence 
in support of what we have here stated and request that 
we be afforded an opportunity to be heard. 

Yours very truly, 

(Signed) H. W. Fraser 

BG. President, 0. R. C. 


EXHIBIT “H” 


R-972 

November 9,1942 

Mr. H. W. Fraser, President 
Order of Railway Conductors 
Cedar Rapids, Iowa 
Dear Mr. Fraser: 

This will acknowledge your letter of October 28, 
1942, by which you protest the Board's acceptance of the 
application of the Brotherhood of Railway Trainmen 
and the holding of a representation election under the 
Railway Labor Act among road conductors of the Penn- 
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sylvania Railroad, case our file R-972. In addition you 
request an opportunity to be heard and present further 
evidence in support of your contentions. 

In your letter the position of the Order of Railway 
Conductors is set forth under six separate counts, which 
for clarity we have further divided and summarized 
as follows: 

1. Joint negotiations on revision of schedule rules 

having been commenced with all parties, i.e., man¬ 
agement, B. R. T. and 0. R. C., without any ques¬ 
tion raised as to the right of the 0. R. C. to repre¬ 
sent conductors by either management or the B. R. 
T., the B. R. T. should be barred and precluded 
from seeking an election, during the continued 
pendency of the 0. R. C. negotiations with the man¬ 
agement. ! 

2. Under the circumstances hereinbefore set 
forth it would be contrary to the express provisions 
and the spirit of the Act to hold an election at this 
time. 

1 3. An election at this time could not be said to be 
one “without interference, influence or coercion ex¬ 
ercised by the carrier.” 

4. To hold an election among conductors on the 
Pennsylvania Railroad in war time and under tem¬ 
porary increased traffic resulting therefrom would 
be unfair and contrary to the intent and spirit of 
the Railway Labor Act. 

5. (a) Acceptance by the Mediation Board of the 
invocation and the conduct of an investigation and 
election during the pendency of negotiations be¬ 
tween the Order of Railway Conductors and the 
management will impair any further disposition 
of management to reach an agreement with the 
Order of Railway Conductors. 

i (b) The management has been and is now at¬ 
tempting to coerce the Order of Railway Conduc¬ 
tors committee into an acceptance of rules and 
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working conditions contrary to long-established 
practice by directly and indirectly implying that 
the Order of Railway Conductors should agree upon 
a revised schedule before an election is held. 

6. (a) The record clearly demonstrates some un¬ 
derstanding, express or implied, between the car¬ 
rier and the Brotherhood of Railroad Trainmen in 
an attempt to terminate representation of conduc¬ 
tors by the Order of Railway Conductors on the 
Pennsylvania Railroad. 

(b) For the Mediation Board to grant invocation 
and hold an election under the circumstances would 
be contrary to the intent and spirit of the Railway 
Labor Act, should be contrary to the policy of the 
Board under present war conditions, and it would 
be at variance with the principles of union security 
recognized by the War Labor Board. 

The above points are susceptible, we believe, to ap¬ 
propriate groupings for the purpose of consideration 
and discussion, and they are therefore being referred 
to under the three following general headings: 

Nos. 2, U and 6 (b )—These items deal with Section 
2, Ninth, of the Railway Labor Act and the duty of the 
Mediation Board thereunder. For ready reference we 
quote the pertinent provision of this Section as follows: 

“If any dispute shall arise among a carrier's em¬ 
ployees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this Act, it shall be the 
duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and 
to certify to both parties, in writing, within thirty 
days after the receipt of the invocation of its serv¬ 
ices, the name or names of the individuals or organ¬ 
izations involved in the dispute, and certify the 
sarnie to the carrier." 
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While the Board has considered the circumstances 
and contentions in your letter, it has also considered its 
duty under the provisions of the Railway Labor Act. 
When an application for investigation of a representa¬ 
tion dispute is received and it is found to be properly 
supported by employee authorizations, the Board has no 
alternative but to investigate it under the statute. The 
Board is charged with the responsibility of determining 
the names of the individuals or organizations desig¬ 
nated and authorized to represent the employees, and 
certify the same to the carrier. Discharge of these func¬ 
tions is without qualification as to the circumstances 
out of which the representation dispute arose. Failure 
to proceed with an investigation when its services have 
been properly invoked would ultimately subject the 
Board to mandamus action as a means of forcing it to 
execute its administrative functions under the law. 

It has been observed by the Board that an organiza¬ 
tion seeking representation of a craft or class of em¬ 
ployees will request an election at its most opportune 
time, whether it be a temporary increase in the business 
of the carrier, as in this case, or an intra-union quarrel 
which arouses resentment of the employees, as in other 
cases. Whatever the pretext for seizing such advan¬ 
tages, it follows that the selection of representatives un¬ 
der such circumstances is generally lacking in stability 
which in itself creates demand for “repeat” elections 
from which the Board has no escape. Nevertheless the 
Board may not consider withholding the conduct of an 
election because temporary conditions appear to favor 
one of the contesting organizations. 

It is noted you contend that for the Board to accept 
the Brotherhood's invocation and conduct an election 
under present war conditions would be contrary to the 
intent and spirit of the Railway Labor Act and should 
be contrary to the policy of the Board. You are familiar, 
of course, with the consideration which the Board fre- 
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quently in the past has given to the proposition that the 
standard railway labor unions find ways and means to 
settle their representation questions among themselves. 
Such efforts of the Board require no elaboration in this 
discussion. Suffice it to reiterate that such disputes 
seriously handicap the Board in its efforts to give 
prompt and efficient attention to mediation, its most im¬ 
portant service and duty under the Railway Labor Act. 
If a railway labor union wishes to precipitate an inter¬ 
union representation dispute during the national emer¬ 
gency it must assume the responsibility for such a de¬ 
termination ; but the statute leaves no discretion to the 
Board respecting its duties to resolve such disputes. 

The principles of union security as developed by the 
War Labor Board, referred to by you, pertain to the 
protection of union membership and not to the avoid¬ 
ance of representation elections, as we understand it. 
Moreover, it is a framework the development and appli¬ 
cation of which, in the railway industry, addressed it¬ 
self in the first instance directly to the carrier and its 
employees and may involve a legal interpretation of the 
Railway Labor Act which this Board is not empowered 
to make. Obviously, it raises no barrier to procedure in 
the instant case. 

Nos. 1 and 5 (a )—These items deal with the effect 
which the investigation of a representation dispute has 
on pending negotiations on schedule changes for the 
same craft or class of employees. 

Frequently it has been shown in the Board's ex¬ 
perience that when a dispute is pending concerning the 
representation of a craft or class of employees, there 
can be no real progress toward the settlement of dis¬ 
putes concerning changes in rates of pay, rules and 
working conditions even though the representation with 
which the management is dealing is of long standing. 
Under such circumstances the Board has consistently 
followed the practice of taking action under Section 2, 
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Ninth, to resolve the representation dispute and thus 
eliminate this obstacle to settlement of the dispute 
through mediation. 

Although mediation is not involved in your negotia¬ 
tions with the carrier, the problem presented is essen¬ 
tially the same. Your statement to the effect that the 
management is now using the representation issue as a 
means of coercing the Order of Railway Conductor 
committee into acceptance of rules contrary to the long- 
established practice of your organization, evidences 
proof of our observation that where the question of rep¬ 
resentation is raised it is extremely difficult to negotiate 
rules until the representation issue is settled. 

The Brotherhood's application is properly executed 
and adequately supported by employee authorizations, 
and the Board cannot find that the interference with 
your negotiations, as outlined by you, forms any legal 
basis for its rejection by the Board or for our delaying 
the investigation which the law compels. 

Nos. 8, 5 (b) and 6 (a )—These items deal with al¬ 
leged activity of the carrier designed to influence em¬ 
ployees in their choice of representatives, which action 
is prohibited by Section 2, Third, of the Act. For con¬ 
venience that part of the law here referred to is quoted 
as follows: 

“Representatives, for the purposes of this Act, 
shall be designated by the respective parties with¬ 
out interference, influence, or coercion by either 
party over the designation of representatives by 
the other; and neither party shall in any way inter¬ 
fere with, influence or coerce the other in its choice 
of representatives.” 

The contentions which you make regarding the car¬ 
rier's influence arise out of circumstances ante-dating 
the Board's investigation of this case which was begun 
on November 2,1942, circumstances in respect of which 
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the Mediation Board possesses no jurisdiction. Our 
power in such matters is to insure that during the time 
of taking a secret ballot or in exercising other methods 
of ascertaining the choice of representatives, the em¬ 
ployees shall be free from interference, influence or co¬ 
ercion by the carrier. This, the Board can and will do 
within a prescribed area if, and when, an election is 
being held. 

In this comment on carrier influence, it seems un¬ 
necessary to do more than point out to you that the 
Railway Labor Act prescribes an exclusive procedure 
for the protection of employees in the choice of repre¬ 
sentatives. The provisions of Section 3 as quoted above 
may be made effective through the application of Sec¬ 
tion 10 of the Act. 

This leaves for final consideration your willingness 
to present further evidence in support of your state¬ 
ments and your request that you be afforded an oppor¬ 
tunity to be heard. If you have in mind a formal hearing 
at which the interested parties would be present, we find 
nothing in the matters alleged in your protest which 
falls within the purview of a formal hearing custom¬ 
arily held in connection with representation disputes. 
As you know, hearing held by the Board under Section 2, 
Ninth, of the law has been for the purpose of determin¬ 
ing who should participate in an election. 

We shall be pleased, of course, to discuss orally with 
you or your representatives, if you wish, the basis upon 
which the Board has reached the conclusions stated 
herein, and we shall be glad to have you call at our office 
for this purpose any time you are in Washington. 

In the above discussion we have dealt specifically with 
the issues raised by your protest as well as with your 
request for a hearing and we have pointed out the 
reasons why the Board is duty bound under the law to 
accept and act upon the Brotherhood's application. We 
have also shown why the Board cannot deal with the 


40 


other matters presented by you. We do not find in your 
submission reference to any provisions of the Railway 
Labor Act under which your protest may be legally 
granted, nor does the Board, itself, find any such pro¬ 
visions. Therefore, we conclude we have no alternative 
but to continue the investigation of this case which was 
commenced at Philadelphia, November 2, and the 
mediator in charge of the investigation has been advised 
accordingly. 

By order of the NATIONAL MEDIATION BOARD. 

Secretary. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

ORDER OF RAILWAY CONDUCTORS! 

OF AMERICA, et al., Plaintiffs , 

vs. 

NATIONAL MEDIATION BOARD, l Civil Action 
PENNSYLVANIA RAILROAD COM- [ No. 17,899 
PANY, BALTIMORE AND EASTERN 
RAILROAD COMPANY, and BROTH¬ 
ERHOOD OF RAILROAD TRAIN¬ 
MEN, et al., Defendants. 

ANSWER BY DEFENDANT, BROTHERHOOD OF 
RAILROAD TRAINMEN, TO AMENDED COM¬ 
PLAINT FOR DECLARATORY AND INJUNC¬ 
TIVE RELIEF 


COUNT I 

Comes now the Defendant, Brotherhood of Railroad 
Trainmen, Answering the Amended complaint in the 
paragraph order alleged, states as follows: 

1. Does not have sufficient knowledge or information 
to form a belief as to the truth of said allegations and 
therefore neither admits nor denies the same. 

2. Does not have sufficient knowledge or information 
to form a belief as to the truth of said allegations and 
therefore neither admits nor denies the same. 

3. Does not have sufficient knowledge or information 
to form a belief as to the truth of said allegations and 
therefore neither admits nor denies the same. 

4. Admitted. 

5. Does not have sufficient knowledge or information 
to form a belief as to the truth of said allegations and 
therefore neither admits nor denies the same. 
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6. Admitted. 

7. Admitted. 

8. Admitted 

9. Admitted. 

10. The allegations of this paragraph containing con¬ 
clusions of law are denied and the jurisdiction of this 
Court to grant injunctive relief is likewise denied. 

11. Denies that at this time the ORC is a duly ac¬ 
credited representative and bargaining agent for the 
class and craft of road conductors on the Penn RR, but 
states that on December 27th, 1942, the National 
Mediation Board (Case No. R-972) certified “that the 
Brotherhood of Railroad Trainmen has been duly desig¬ 
nated and authorized to represent the following craft 
or class of employees of the Pennsylvania Railroad for 
the purposes of the Railway Labor Act (road conduc¬ 
tors)”, said certification showing a vote of 1680 road 
conductors having voted for the BRT and 1122 as vot¬ 
ing for the ORC, 8 road conductors having voted for 
other organizations, 81 ballots being void, 3283 road 
conductors being eligible to vote. Therefore the BRT 
received not only a majority of those voting, but a ma¬ 
jority of those eligible to vote. 

Admits the BRT is a duly accredited and recognized 
representative and bargaining agent for the class and 
craft of road brakemen on the Penn RR as well as for 
the class and craft of yard conductors, yard brakemen, 
baggagemen and switch tenders. 

Admits that the BRT has jointly negotiated contracts 
or schedules with the railroad common carriers with re¬ 
gard to rates of pay, rules and working conditions of 
road conductors and road brakemen with the Penn RR. 

Denies that such a schedule was negotiated to become 
effective April 1, 1927, but states that such an agree¬ 
ment has been in effect since August 1, 1921, which 
agreement was revised effective April 1,1927, but ad¬ 
mits that Plaintiffs’ Exhibit “A” is a true copy. 
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Denies that said schedule is still in full force and 
effect and denies each and every other allegation of said 
paragraph, which is not herein expressly admitted. 

12. Admits the allegations except that it denies that 
said conferences were held in abeyance by consent of 
all concerned until December 5, 1941, but states that 
continuous negotiations took place both by letters and 
conferences until August 3, 1942, when the Plaintiff, 
ORC, served notice of withdrawal from said confer¬ 
ences and joint negotiations. 

13. Admits that there had developed a great increase 
in passenger traffic upon the Penn RR, but is unable to 
state whether said increase is due to the Lease-Lend 
Program and/or other causes, and admits that it be¬ 
came difficult for a single conductor to collect tickets and 
fares and perform his duties. 

Denies that the ORC negotiated with the Penn RR for 
the placing of additional conductor or conductors on 
heavy passenger trains and denies each and every other 
material allegation of said paragraph. 

This defendant states that long prior to the present 
emergency or Lease-Lend Program, passenger conduc¬ 
tors for many years prior to the present emergency re¬ 
quired and received assistance in the collection of tickets 
and fares from passenger brakemen represented by the 
BRT. 

14. Admits that ORC withdrew from said joint nego¬ 
tiations but has no knowledge as to whether or not writ¬ 
ten notice of its withdrawal was served on the Penn RR 
on August 3, 1942, or whether Exhibit “B” is a true 
copy of said notice of withdrawal. 

Has no knowledge as to whether or not Exhibit “C” is 
a true copy of letter of protest sent the Penn RR and 
therefore can neither admit or deny the same. 

Denies each and every other material allegation of 
said paragraph. 

15. Denies that the BRT and Penn RR signed and 
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executed any agreement at any time encroaching upon 
or invading the right of the representative of the class 
or craft of road conductors, but admits that on August 
14, 1942, the BRT and the Penn RR entered into an 
agreement and the Plaintiff’s Exhibit “D” is a correct 
copy of said agreement and that paragraph P-A-l is 
correctly copied. 

Denies each and every other material allegation of 
said paragraph 15. 

16. Does not have sufficient knowledge or informa¬ 
tion to form a belief as to the truth of the alleged pub¬ 
lication of certain rules and regulations on September 
12,1942, by the Penn RR and therefore neither admits 
nor denies the same. 

Denies each and every other material allegation of 
said paragraph 16. 

17. Admits that paragraph 5-N-5 and 5-N-6 of Ex¬ 
hibit “D” are correctly copied. 

Denies each and every other material allegation of 
said paragraph. 

18. Admits the allegations of this paragraph conclud¬ 
ing with the quotation of paragraph 5-F-l. 

Denies the balance of said paragraph. 

19. Does not have sufficient knowledge or information 
to form a belief as to the truth of the allegation as to 
whether or not the Penn RR since August 14,1942, has 
failed and refused, and continues to refuse, to negotiate 
or bargain with the ORC and therefore neither admits 
nor denies the same. 

Denies each and every other material allegation of 
said paragraph. 


COUNT n 

20. Answering the second claim this defendant re¬ 
peats each and every answer contained in paragraphs 
Nos. 1 to 19 both inclusive. 
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21. Admits there has been an increase in railroad 
traffic on the Penn RR since the entry of the United 
States in the World War, which was on December 8, 
1941, and not on December 7,1941, as alleged. 

Denies each and every other material allegation of 
said paragraph. 

22. Admits that the order of promotion on the Penn 
RR is from road brakeman to road conductor and that 
as a result of said emergency and the great increase in 
railroad traffic some men who had prior to said emer¬ 
gency and in normal times been working as road brake- 
men entered into and upon active service as road 
conductors. 

In the absence of an allegation as to the specific num¬ 
ber of such men, this defendant denies the number was 
“large and substantial”. 

23. Admits that General Chairman of the ORC and 
General Chairman of the BRT engaged in conferences 
between themselves. 

Admits that the General Chairman of the ORC joined 
with the General Chairman of the BRT in preparing 
proposals concerning working conditions for counter¬ 
submission to the said Penn RR, which rules were sub¬ 
mitted to the Penn RR on or about April 9,1942. 

Denies each and every other material allegation in 
said paragraph. 

24. Denies that in July, 1942, the BRT filed before 
the first division of the National Railway Adjustment 
Board certain time claims asserting certain road brake- 
men had assisted road conductors in the taking of 
tickets from passengers and were entitled to be com¬ 
pensated as assistant conductors or ticket collectors or 
the rate of pay as road brakemen. 

States that three such claims have been filed, one in 
January, 1938, one in December, 1939, and the last in 
March, 1940, it being a claim of the BRT that such men 
were entitled to extra compensation. It was not claimed 
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however that said men would be regarded as conductors 
thereby accepting the full responsibility for the opera¬ 
tion of the train. 

Denies each and every other material allegation in 
said paragraph. 

25. Denied. 

26. Admits the making of an agreement between the 
Penn RR and the BRT, which includes assistant con¬ 
ductors or ticket collectors. 

Denies that said group was a new class or craft, but 
states that said group was placed in the agreement be¬ 
tween the BRT and the Penn RR August 1,1921. 

Denies each and every other material allegation in 
said paragraph. 

27. Admits that an agreement with respect to assis¬ 
tant conductors or ticket collectors was incorporated 
in the BRT schedule. 

Does not have sufficient knowledge or information to 
form a belief as to the truth of the allegation as to 
whether or not the Penn RR caused said schedule to be 
rushed to publication and circulated among the class or 
craft of road conductors, and therefore neither admits 
nor denies the same. 

Denies each and every other material allegation of 
said paragraph. 

28. Admits Exhibit “F” is a true copy of letter ad¬ 
dressed by certain General Managers of the Penn RR to 
the two General Chairmen of the BRT. 

Denies each and every other material allegation of 
said paragraph. 

29. Does not have sufficient knowledge or informa¬ 
tion to form a belief as to the truth of allegations to 
answer, and therefore neither admits nor denies the 
same. 

30. Does not have sufficient knowledge or information 
to form a belief of the same, and therefore neither ad- 
mits nor denies. 
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31. Denies each and every material allegation of said 
paragraph. 

32. Denied. 

33. Does not have sufficient knowledge or information 
to form a belief as to the truth of the allegations therein 
contained and therefore neither admits nor denies the 
same. * 

34. Admits that an invocation was filed with the 
Mediation Board to be certified as the duly accredited 
representative of the class and craft of road conductors, 
and that the said Mediation Board accepted jurisdic¬ 
tion and further says that on December 27,1942, Case 
No. R-972, said Mediation Board so certified the BRT. 

COUNT m 

35. This defendant repeats each and every answer 
to the allegations contained in paragraph Nos. 1 to 34 
inclusive. 

36. Does not have sufficient knowledge or informa¬ 
tion to form a belief as to the truth of the same and 
therefore neither admits nor denies. 

37. Does not have sufficient knowledge or information 
to form a belief as to the truth of the contents of the al¬ 
leged protest and therefore neither admits nor denies 
the contents of said alleged protest. 

38. Does not have sufficient knowledge or information 
to form a belief as to the truth of the same and there¬ 
fore neither admits nor denies. 

39. Does not have sufficient knowledge or information 
to form a belief as to the truth of said allegations or 
whether Exhibit “H” is a true copy of the ruling and 
therefore neither admits nor denies. 

40. Does not have sufficient knowledge or information 
as to the ruling of the Board or whether Exhibit “H” is 
a true copy and therefore neither admits nor denies the 
same. 



48 


Denies the legal construction placed on Section 2, 
ninth, of the Railway Labor Act. 

Denies each and every other material allegation of 
said paragraph. 

41. Has no knowledge as to the violations of the Rail¬ 
way Labor Act charged against the Penn RR and there¬ 
fore neither admits nor denies the portion of said para¬ 
graph relating to these charges. 

Denies each and every other material allegation of 
said paragraph. 

42. Denied. 

43. Admits the Board ordered an election on the 
Penn RR to determine the bargaining representative 
for the craft or class of road conductors thereon and 
admits the BRT received the majority of the votes cast 
at said election and admits that on December 27,1942, 
the Board issued a certification that the BRT was a duly 
designated and authorized representative of the craft 
or class of road conductors on the Penn RR. 

States further that the BRT received 1680 votes; the 
ORC deceiving 1122 votes; that 3283 employees were 
eligible to vote and therefore the BRT not only received 
a majority of the votes cast, but a majority of the num¬ 
ber of employees eligible to vote. 

44. Denied. 

45. Denied. 

WHEREFORE Having fully Answered the 
Amended Complaint herein, this defendant prays that 
it be dismissed. 


BERNARD M. SAVAGE 
521 Title Building 
Baltimore, Maryland 

ALFRED L. BENNETT 
Denrike Building 
Washington, D. C. 

Attorneys for Brotherhood of Railroad Trainmen. 
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Copy of Answer to Amended Complaint mailed to: 

Robert L. Pierce, Esquire, 

Room 3123 Department of Justice Building, 
Washington, D. C. 

Attorney for Defendants , 

National Mediation Board , George A . 
Cook and David J. Lewis. 

R. A. Bogley, Esquire, 

901 Hibbs Building, 

Washington, D. C. 

Attorney for Pennsylvania Railroad 
Company and Baltimore and Eastern 
Railroad Company , Defendants. 

I HEREBY CERTIFY That copies of Answer were 
deposited by me in the United States Mail addressed to 
the above parties on the twenty-fifth day of January, 
1943. 

BERNARD M. SAVAGE 
521 Title Building 
Baltimore, Maryland. 

Attorney for Brotherhood of Railroad Trainmen . 

I HEREBY CERTIFY that a copy of the above An¬ 
swer was served by me upon Rufus G. Poole, Esq., at¬ 
torney for Plaintiffs, 815 15th Street, N. W., Washing¬ 
ton, D. C., this 26th day of January, 1943. 

ALFRED L. BENNETT 
Attorney for Brotherhood of Railroad Trainmen. 
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IN THE 

DISTRICT COURT Of THE UNITED STATES 

i FOR THE DISTRICT OF COLUMBIA 


ORDER OF RAILWAY CONDUCTORS 
OF AMERICA; H. W. FRASER as 
President of the Order of Railway Con¬ 
ductors of America, Room 312,10 Inde¬ 
pendence Avenue, S. W., Washington, 
D. C.; B. C. JOHNSON as Vice Presi¬ 
dent of the Order of Railway Conductors 
of America, Room 312,10 Independence 
Avenue, S. W., Washington, D. C.; C. E. 
KALKMAN as General Chairman of the 
General Committee of Adjustment of the 
Order of Railway Conductors of Amer¬ 
ica on The Pennsylvania Railroad for 
the Lines West, Room 312, 10 Inde¬ 
pendence Avenue, S. W., Washington, 
D. C.; and J. E. MAGILL as General 
Chairman of the General Committee 
of Adjustment of the Order of Railway 
Conductors of America on The Pennsyl¬ 
vania Railroad for the Lines East, Room 
312, 10 Independence Avenue, S. W., 
Washington, D. C., Plaintiffs. 




> 


Civil Action 
No. 17,899 


v. 

NATIONAL MEDIATION BOARD, 
GEORGE A. COOKE and DAVID J. 
LEWIS individually and as members of 
the National Mediation Board, 18th and 
F Streets, N. W., Washington, D. C.; 
THE PENNSYLVANIA RAILROAD 
COMPANY, 626 14th Street, N. W., 
Washington, D. C.; BALTIMORE AND 
EASTERN RAILROAD COMPANY, 
626 14th Street, N. W., Washington, 
D. C.; and BROTHERHOOD OF RAIL¬ 
ROAD TRAINMEN, Room 400,10 Inde¬ 
pendence Avenue, S. W., Washington, 
D. C., Defendants. 
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SEPARATE ANSWER OF THE PENNSYLVANIA 
RAILROAD COMPANY TO THE AMENDED 
COMPLAINT FOR DECLARATORY AND IN¬ 
JUNCTIVE RELIEF. 

FIRST DEFENSE 

The complaint fails to state a claim against defen¬ 
dant, The Pennsylvania Railroad Company, upon which 
relief can be granted. 

SECOND DEFENSE 

The complaint fails to set forth a right of action 
over which this Court has jurisdiction. 

THIRD DEFENSE 

I, 2 and 3. This defendant is without knowledge or 
information sufficient to form a belief as to the truth 
of the allegations contained in paragraphs 1,2 and 3 of 
the amended complaint. 

4. This defendant admits the allegations of para¬ 
graph 4 of said amended complaint. 

5. This defendant admits that the Baltimore and 
Eastern Railroad Company is a corporate common car¬ 
rier within the provisions of the Railway Labor Act 
and is a corporation, incorporated under the laws of 
the State of Maryland, and denies all of the remaining 
allegations of paragraph 5 of said amended complaint. 

6. 7, 8 and 9. This defendant is without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraphs 6,7,8 and 9 
of said amended complaint. 

10. This defendant denies the allegations of para¬ 
graph 10 of said amended complaint 

II. This defendant denies that the ORC is the duly 
accredited and recognized representative and bargain- 
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ing agent for road conductors on The Pennsylvania 
Railroad and alleges that the National Mediation 
Board, in accordance with the powers conferred upon 
it by Section 2, Ninth, of the Railway Labor Act of 
1934, (Act of May 20,1926, C. 347, Sec. 2, 44 Stat 577, 
as amended June 21,1934, C. 691, Sec. 2, 48 Stat. 1186, 
45 U.S.C.A. Sec. 102), has held an election among the 
employes of the class or craft of road conductors on 
The Pennsylvania Railroad and as a result thereof and 
in accordance with the powers conferred upon it by the 
Railway Labor Act has certified, under date of De¬ 
cember 27, 1942, that: 

“On the basis of the investigation and report of 
election, the National Mediation Board hereby cer¬ 
tifies that the Brotherhood of Railroad Trainmen 
has been duly designated and authorized to repre¬ 
sent the following craft or class of employes of the 
Pennsylvania Railroad, for the purposes of the 
Railway Labor Act: 

Road Conductors.” 

(In the Matter of Representation of Employes of The 
Pennsylvania Railroad Road Conductors, Case No. 
R-972, National Mediation Board); this defendant 
admits that the BRT is the duly accredited and recog¬ 
nized Representative and bargaining agent for the class 
and cRaft of road brakemen, yard conductors, yard 
brakemen, baggagemen and switch tenders on The 
Pennsylvania Railroad; this defendant is without 
knowledge or information sufficient to form a belief 
as to the truth of the allegations with respect to con¬ 
tracts negotiated jointly by the ORC and the BRT with 
other railroad common carriers; this defendant alleges 
that on August 1, 1921, it entered into an agreement 
with its road conductors, then represented by ORC, 
and its road and yard brakemen, baggagemen, assist¬ 
ant conductors or ticket collectors and switch tenders, 
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represented by BRT, covering the rates of pay, rules 
and working conditions of the said classes of employes 
and that said agreement was amended April 1, 1927; 
this defendant admits that Exhibit “A”, attached to 
said amended complaint, is a true and correct copy of 
the said agreement, as amended April 1,1927, and that 
said agreement, as amended April 1, 1927, is still in 
full force and effect between this defendant and its 
employes of the class or craft of road conductors; and 
this defendant denies all of the remaining allegations 
of paragraph 11 of said amended complaint 

12. This defendant admits that on or about April 18, 
1941, it served a notice upon the ORC and BRT as the 
respective representatives at that time of road con¬ 
ductors and of yard conductors, road and yard brake- 
men, baggagemen, assistant conductors or ticket col¬ 
lectors and switch tenders, of the desire of the man¬ 
agement to change certain provisions in said agree¬ 
ment as amended April 1,1927; this defendant is with¬ 
out knowledge or information sufficient to form a be¬ 
lief as to the truth of the allegations relating to meet¬ 
ings and agreements between representatives of the 
ORC and the BRT with reference to joint negotiations 
with this defendant; this defendant admits that joint 
conferences were held by its representatives with rep¬ 
resentatives of the ORC and BRT and that said con¬ 
ferences commenced on or about May, 1941; and this 
defendant denies all of the remaining allegations of 
paragraph 12 of said amended complaint 

13. This defendant admits that during the years 1941 
and 1942 the volume of passenger traffic increased and 
that in a few instances, for a short period of time in 
the latter part of the year 1941, additional road con¬ 
ductors were placed upon a few of this defendants 
trains; and this defendant denies all of the remaining 
allegations of paragraph 13 of said amended complaint. 

14. This defendant admits that Exhibits “B” and 
“C”, attached to said amended complaint, are true and 
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correct copies of letters received by this defendant, 
both dated August 3,1942, and signed by J. E. Magill 
and C. E. Kalkman on behalf of the ORC; and this 
defendant denies all of the remaining allegations of 
paragraph 14 of said amended complaint. 

15. This defendant admits that it entered into an 
agreement on August 14,1942, with its employes in the 
craft or class of yard conductors, road and yard brake- 
men, baggagemen, assistant conductors or ticket col¬ 
lectors and switch tenders, through the duly accredited 
representative of said employes, the BRT; admits that 
Exhibit “D”, attached to said amended complaint, is a 
true and correct copy of said agreement, and admits 
that the quotation set forth in paragraph 15, page 8, 
of said amended complaint, is a true and correct copy 
of Regulation P-A-l of said agreement; and this de¬ 
fendant denies all of the remaining allegations of para¬ 
graph 15 of said amended complaint. 

16. This defendant admits that Exhibit “E”, attached 
to said amended complaint, is a true and correct copy 
of certain rules and regulations issued by the Account¬ 
ing Department of this defendant, and denies all of 
the remaining allegations of paragraph 16 of said 
amended complaint. 

17. This defendant admits that the quotations set 
forth in paragraph 17, pages 10 and 11, of said amended 
complaint, are true and correct copies of paragraphs 
5-N-5 and 5-N-6 of said agreement between this de¬ 
fendant and its yard conductors, road and yard brake- 
men, baggagemen, assistant conductors or ticket col¬ 
lectors and switch tenders, dated August 14,1942, and 
denies all of the remaining allegations of paragraph 
17 of said amended complaint. 

18. This defendant admits that at the time of the 
making and signing of said agreement, dated August 
14, 1942, and ever since said time and at the present 
time, said agreement of August 1, 1921, as amended 
April 1,1927, was and still is in full force and effect as 
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an agreement between this defendant and its road con¬ 
ductors and admits that the quotation appearing in 
paragraph 18, on page 12 of said amended complaint, 
is a true and correct copy of paragraph “5-F-l” of said 
agreement of August 1,1921, as amended April 1,1927; 
and this defendant denies all of the remaining allega¬ 
tions of paragraph 18 of said amended complaint. 

19. This defendant denies the allegations of para¬ 
graph 19 of said amended complaint. 

20. Answering paragraph 20 of said amended com¬ 
plaint, this defendant reiterates its answers to each 
of paragraphs numbered 1 to 19, inclusive, as herein¬ 
above set forth, with like effect as if here fully repeated. 

21. This defendant admits that after the entry of 
the United States in the present war, there was an in¬ 
crease in passenger traffic over the lines of this de¬ 
fendant, and this defendant denies all of the remaining 
allegations of paragraph 21 of said amended complaint 

22. This defendant admits the allegations of para¬ 
graph 22 of said amended complaint. 

23. This defendant admits that certain proposals with 
respect to working conditions for road conductors and 
for yard conductors, road and yard brakemen, bag¬ 
gagemen, assistant conductors or ticket collectors and 
switch tenders, were submitted to it by representatives 
of the ORC and BRT on or about April 9, 1942, and 
this defendant denies all of the remaining allegations 
of paragraph 23 of said amended complaint. 

24. This defendant is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the 
allegation that during July, 1942, the BRT filed with 
the National Railroad Adjustment Board certain 
claims asserting that road brakemen who had assisted 
road conductors in the taking of tickets were entitled 
to be compensated at the rate of pay of “Assistant Con¬ 
ductors or Ticket Collectors” rather than at the rate 
of pay for road brakemen; this defendant alleges that 
it received no notice of any such claims having been 
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filed with the said National Railroad Adjustment 
Board, or with any other Agency or Tribunal, and 
therefore, upon information and belief, denies that 
such claims were filed against it; and this defendant 
denies all of the remaining allegations of paragraph 24 
of said amended complaint 

25, 26 and 27. This defendant denies the allegations 
of paragraphs 25,26 and 27 of said amended complaint. 

28. This defendant admits that Exhibit “F”, attached 
to said amended complaint, is a true and correct copy 
of a letter, dated August 17, 1942, addressed by the 
four General Managers of this defendant to Messrs. H. 
F. Sites and U. D. Hartman, General Chairman of the 
BRT, and this defendant denies all of the remaining 
allegations of paragraph 28 of said amended complaint. 

29 and 30. This defendant denies the allegations of 
paragraphs 29 and 30 of said amended complaint. 

31. This defendant is without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the 
allegations relating to representations made by the 
BRT to the ORC and to the solicitation by the BRT of 
authorization cards, and this defendant denies that it 
conspired or confederated with the BRT, as alleged 
in paragraph 31 of said amended complaint, or in any 
manner whatsoever. 

32. This defendant is without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the 
allegations contained in paragraph 32 of said amended 
complaint. 

33. This defendant denies the allegations of para¬ 
graph 33 of said amended complaint. 

34. This defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the 
allegations contained in paragraph 34 of said amended 
complaint. 

35. Answering paragraph 35 of said amended com¬ 
plaint, this defendant reiterates its answers to each 
of paragraphs numbered 1 to 34, inclusive, as herein- 
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above set forth, with like effect as if here fully re¬ 
peated. 

36,37,38,39,40,41 and 42. This defendant is without 
knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in para¬ 
graphs 36, 37, 38, 39, 40, 41 and 42 of said amended 
complaint. 

43. This defendant admits the allegations of para¬ 
graph 43 of said amended complaint. 

44. This defendant is without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the 
allegations relating to the alleged failure and refusal 
of the National Mediation Board to perform its duties, 
and denies all of the remaining allegations of para¬ 
graph 44 of said amended complaint. 

45. This defendant denies the allegations of para¬ 
graph 45 of said amended complaint. 

FOURTH DEFENSE 

For further answer to said amended complaint, this 
defendant alleges that this Court is without power or 
authority to grant the prayers thereof, for the follow¬ 
ing reasons: 

1. The granting by this Court of the prayers of said 
amended complaint numbered 1, 2(a) and (b), 5, 6, 7, 
and 8, is prohibited by the provisions of the so-called 
Norris-LaGuardia Act (Act of March 23, 1932, c. 90, 
Secs. 1-15; 47 Stat. 70-73; 29 U.S.C.A. Sec. 101-115), and 
particularly Sec. 7 thereof (Act of March 23, 1932, c. 
90, Sec. 7; 47 Stat. 71; 29 U.S.C.A. Sec. 107); and 

2. The allegations of said amended complaint do not 
state a claim upon which the declaratory judgments 
sought in prayers numbered 3 and 4 therein can be 
granted, for the reason that said allegations fail to 
show the existence of an actual controversy between 
the plaintiff and this defendant. 
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McKENNEY, FLANNERY & CRAIGHILL 
By R. A. BOGLEY 

Attorneys for defendant , The Pennsylvania 
Railroad Company 
Hibbs Building, Washington, D. C. 

Of Counsel: 

JOHN DICKINSON 
GUY W. KNIGHT 

Copy of the foregoing answer acknowledged this 
27th day of January, 1943. 

RUFUS G. POOLE 
V. C. SHUTTLEWORTH 
Attorneys for Plaintiffs. 

ROBERT L. PIERCE 
EDWARD DUMBAULD 
Attorneys for defendants , National 
Mediation Board , George A. Cook 
and David J. Lewis. 

BERNARD M. SAVAGE 
I ALFRED L. BENNETT 

i Attorneys for defendant , Brother - 

hood of Railroad Trainmen. 
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IN THE 


DISTRICT COURT OF THE UMITED STATES 


FOR THE DISTRICT OF COLUMBIA 

ORDER OF RAILWAY CONDUCTORS 
OF AMERICA, et al. f Plaintiffs, 


Civil Action 


No. 17,899 


THE NATIONAL MEDIATION BOARD, 
et al., Defendants, 


ANSWER OF NATIONAL MEDIATION BOARD 

Come now the National Mediation Board and George 
A. Cook, its chairman, defendants in the above-entitled 
cause, and for answer to the amended complaint there¬ 
in, say: 


COUNT I 

1. These defendants are without knowledge or in¬ 
formation sufficient to form a belief as to the truth of 
the allegations contained in paragraphs 1 through 6, 
inclusive, of the complaint and, therefore, neither ad¬ 
mit nor deny the same; except that they admit that the 
plaintiff Order of Railway Conductors of America 
(hereinafter sometimes referred to as 0. R. C.) and 
the defendant Brotherhood of Railway Trainmen (here¬ 
inafter sometimes referred to as B. R. T.) are labor 
organizations eligible to serve as representative of em¬ 
ployees of a carrier under the terms of the Railway La¬ 
bor Act as amended, and that the defendant Pennsyl¬ 
vania Railroad Company (hereinafter sometimes re¬ 
ferred to as P. R. R.) is a carrier subject to the pro¬ 
visions of the said act. 
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2. The allegations of paragraphs 7, 8, and 9 of the 
complaint are admitted, except that these defendants 
allege that the resignation of the defendant David J. 
Lewis as a member of the National Mediation Board 
became effective on the last day of January, 1943, and 
these defendants therefore suggest the dismissal of the 
complaint and all proceedings herein with respect to 
the said defendant David J. Lewis. 

3. These defendants neither admit nor deny the alle¬ 
gations contained in paragraph 10 of the complaint, 
which are conclusions of law. 

4. With respect to the allegations of paragraph 11 
of the complaint, these defendants are without knowl¬ 
edge or information sufficient to form a belief as to the 
truth thereof and therefore neither admit nor deny the 
same except that the defendants deny that at this time 
the 0. R. C. is the duly accredited and recognized repre¬ 
sentative and bargaining agent for the craft and class 
of road conductors on the P. R. R. but allege that on the 
contrary the National Mediation Board on December 
27,1942, certified that the B. R. T. has been duly desig¬ 
nated and authorized to represent the craft or class of 
road conductors on the P. R. R. for the purposes of the 
Railway Labor Act, a copy of said certification being 
attached hereto and incorporated by reference herein 
as Exhibit A to this Answer. 

5. These defendants are without knowledge or in¬ 
formation sufficient to form a belief as to the truth of 
the allegations of paragraphs 12,13,14,15,16,17,18, 
and 19 of the complaint, and therefore neither admit 
nor deny the same. 


COUNT II 

6. In answer to paragraph 20 of the complaint, these 
defendants repeat and reallege each and every alle¬ 
gation hereinabove contained in answer to paragraphs 
numbered 1 to 19, inclusive, of the complaint. 
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7. These defendants are without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
allegations contained in paragraphs 21 to 33, inclusive, 
of the complaint, and therefore neither admit nor deny 
the same. 

8. With respect to the allegations of paragraph 34 of 
the complaint, these defendants admit and allege that 
on or about September 21,1942, the National Mediation 
Board received an Application dated September 18, 
1942, filed by B. R. T. pursuant to the provisions of 
Section 2 (ninth) of the Railway Labor Act as 
amended, invoking the services of said board to investi¬ 
gate a dispute among the employees of the P. R. R. and 
to certify the names of the duly designated and author¬ 
ized representatives of the employees involved in the 
dispute; and that, pursuant to the said statutory pro¬ 
visions, the National Mediation Board did duly conduct 
such an investigation and hold an election and take a 
secret ballot of the employees among the craft or class of 
road conductors involved and utilize appropriate meth¬ 
ods of ascertaining the names of the duly designated 
and authorized representatives of the said employees 
in such manner as insured the choice of representatives 
by the said employees without interference, influence, 
or coercion exercised by the carrier, and did on Decem¬ 
ber 27, 1942, certify the Brotherhood of Railroad 
Trainmen as the duly designated and authorized repre¬ 
sentatives of said craft or class, a copy of which certifi¬ 
cation is attached hereto and incorporated by reference 
herein as Exhibit A to this Answer. 

COUNT m 

9. In answer to the allegations of paragraph 35 of 
the complaint, these defendants repeat and reallege 
each and every allegation hereinabove contained in an¬ 
swer to paragraphs numbered 1 to 35, inclusive, of the 
complaint. 
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10. In answer to the allegations of paragraphs 36 to 
40, inclusive, these defendants admit receipt by the 
National Mediation Board on or about October 30, 
1942, of a written communication dated October 28, 
1942, of which Exhibit G to the complaint is a true and 
correct copy; to which communication the National 
Mediation Board replied on or about November 9,1942, 
of which reply Exhibit H to the complaint is a true and 
correct copy; which said Exhibits G and H speak for 
themselves. 

11. These defendants neither admit nor deny the al¬ 
legations contained in paragraphs 41 and 42 of the com¬ 
plaint, as they are conclusions of law. 

12. In answer to paragraph 43 of the complaint, these 
defendants admit that the National Mediation Board, 
pursuant to the provisions of law, did conduct an elec- 
tioh and take a secret ballot of the employees involved 
and did issue a certification, of which Exhibit A hereto 
is a true copy, all of which more particularly appears 
in the allegations of paragraph 8 hereinabove. 

13. In answer to paragraph 44 of the complaint, these 
defendants deny that the said election and the said cer¬ 
tification are illegal, invalid, null and void; and allege 
that the failure of the National Mediation Board to de¬ 
termine the questions relative to the charges of unfair 
labor practices on the part of the P. R. R. referred to in 
said paragraph 44 of the complaint, assuming that the 
said board had jurisdiction to determine such questions, 
did not invalidate the said election and the said certifi¬ 
cation ; and allege that the said election and the said cer¬ 
tification cannot be set aside unless it can be shown that 
coercion by the P. R. R. actually resulted in the loss of 
the said election by the 0. R. C. These defendants fur¬ 
ther allege that this Court has jurisdiction to try due 
novo such issues, and is not required, and plaintiffs do 
not seek, to remand the case to the National Mediation 
Board for a hearing to be held by said board on such 
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issues, assuming that said board has jurisdiction there¬ 
of; and these defendants further say that they will 
stand neutral before this Court with respect to such 
issues, in view of the fact that the said Board has not 
passed upon said issues, and that these defendants will 
accept and be bound by whatever determination this 
Court may reach with respect to said issues, and that 
their future action, if any, will be taken in accordance 
with such determination by this Court. 

14. These defendants neither admit nor deny the al¬ 
legations contained in paragraph 45 of the complaint 
for the reason that they are conclusions of law, and 
these defendants deny that, unless it be adjudged and 
decreed that said election and certification are of no 
force and effect and a nullity and such other relief be 
granted as prayed for in the complaint, plaintiffs will 
suffer irreparable damage, loss and injury. 

WHEREFORE, having fully answered the amended 
complaint herein, these defendants pray that the relief 
prayed for by the plaintiffs be denied and that the com¬ 
plaint be dismissed. 


ROBERT L. PIERCE, 
EDWARD DUMBAULD, 
Special Assistants to the Attorney General 
Attorneys for Defendant National Media¬ 
tion Board and George A. Cook. 

THURMAN ARNOLD 
Assistant Attorney General 

EDWARD M. CURRAN 
United States Attorney for the 
District of Columbia 

I hereby certify that I have this day mailed copies of 
the foregoing answer to the following persons: 
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Rufus G. Poole, Esq. 

815 Fifteenth St., N. W. 

Washington, D. C. 

R. A. Bogley, Esq. 

901 Hibbs Bldg. 

Washington, D. C. 

Bernard M. Savage, Esq. 

521-529 Title Bldg. 

Baltimore, Md. 

ROBERT L. PIERCE 
Special Assistant to the Attorney General 

Department of Justice 
Washington f D. C. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

ORDER OF RAILWAY CONDUCTORS 
OF AMERICA, et al., Plaintiffs , 


NATIONAL MEDIATION BOARD, et al., 

Defendants . 

MOTION FOR SUMMARY JUDGMENT 

Now comes the Order of Railway Conductors of 
America, et al., plaintiffs in the above-entitled cause, 
by Rufus G. Poole, their attorney, and moves the Court 
to enter summary judgment for the plaintiffs in ac¬ 
cordance with rule 56 of the Federal Rules of Civil 
Procedure, granting relief against the defendants, Na¬ 
tional Mediation Board, and George A. Cook, a member 
of the Board, as follows: 

1. That the election conducted from December 
5 to December 19,1942, by the National Mediation 
Board, on the Pennsylvania Railroad, among the 
craft or class of road conductors, and the certifi¬ 
cate issued December 27, 1942, by the National 
Mediation Board, certifying “that the Brother¬ 
hood of Railroad Trainmen has been duly desig¬ 
nated and authorized to represent the craft or 
class of road conductors, employed by the Penn¬ 
sylvania Railroad Company, for the purposes of 
the Railway Labor Act” be annulled, vacated, and 
set aside. 

2. That the National Mediation Board and 
George A. Cook, a member of the Board, each of 
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them and their officers and employees be re¬ 
strained and enjoined from holding an election or 
from utilizing any other method of ascertaining 
the bargaining representative for the craft or class 
of road conductors on the Pennsylvania Railroad 
Company, until the Board has investigated and 
considered the unfair labor practices, complained 
of in the amended complaint against the Pennsyl¬ 
vania Railroad Company, and until such time as 
the Board finds and determines after hearing that 
the unfair labor practices, complained of in said 
amended complaint, have ceased or will not inter¬ 
fere, influence, or coerce the craft or class of road 
conductors in their choice of a bargaining repre¬ 
sentative. 

Attached is an affidavit of H. W. Fraser, President 
of the Order of Railway Conductors, setting forth facts 
in support of this motion showing that there is no genu¬ 
ine issue as to any material fact with respect to the 
relief prayed for, and that the plaintiffs are entitled 
to a summary judgment as a matter of law. 


Rufus G. Poole 
815 15th Street, N. W. 
Washington, D. C. 

V. C. Shuttleworth 
Merchants Bank Bldg. 
Cedar Rapids, Iowa 
Attorneys for Plaintiffs. 


I hereby certify that copies of the foregoing Motion 
for Summary Judgment in the above-entitled cause 
were mailed, postage prepaid, this 8th day of March, 
1943, to the following attorneys for defendants: 
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ROBERT L. PIERCE, Esquire 
EDWARD DUMBAULD, Esquire 
Special Assistants to the Attorney General 
Department of Justice 
Washington, D. C. 

Attorneys for Defendants y 
National Mediation Board , and 
George A. Cook. 

BERNARD M. SAVAGE, Esquire 
521 Title Building 
Baltimore, Maryland 
ALFRED L. BENNETT, Esquire 
1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorneys for Brotherhood of 
Railroad Trainmen. 

R. A. BOGLEY, Esquire 
901 Hibbs Building 
Washington, D. C. 

Attorney for Pennsylvania 
Railroad Company. 

Rufus G. Poole 

81515th Street, N. W. 

Washington, D. C. 

Attorney for Plaintiffs. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 

1 FOR THE DISTRICT OF COLUMBIA 

ORDER OF RAILWAY CONDUCTORS 
OF AMERICA, et al.. Plaintiffs , 


THE NATIONAL MEDIATION BOARD, 

et al., Defendants. 

AFFIDAVIT IN SUPPORT OF PLAINTIFFS’ 
MOTION FOR SUMMARY JUDGMENT 

WASHINGTON ) 

DISTRICT OP COLUMBIA ( ss ' 

H. W. Fraser, being duly sworn, deposes and says: 

I. That he is one of the plaintiffs in the above-entitled 
cause. 

2. That he is and has been for more than a year 
President of the Order of Railway Conductors of 
America (referred to as the “ORC”), one of the plain¬ 
tiffs in this cause, and has been active in the conduct 
of the affairs of said union, and is familiar with the 
matters complained of by the plaintiffs in the amended 
complaint. 

3. Affiant refers to amended complaint herein for a 
more particular statement of the claims in this case. 

4. Affiant believes that there is no genuine issue as 
to any material fact relevant to the summary judgment 
sought in the motion; that plaintiffs are entitled to 
judgment as a matter of law; and that the uncontested 
facts justifying a summary judgment are as herein¬ 
after set forth. 

5. That on or about September 23,1942, the Brother- 
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hood of Railway Trainmen (referred to as the “BRT”) 
invoked the services of the National Mediation Board 
(referred to as the “Board”) to be certified as the duly 
accredited representative of the craft and class of road 
conductors employed by the Pennsylvania Railroad 
Company (referred to as the “Penn RR”). 

6. That at the time of the BRT invocation, the ORC 
was the duly accredited and recognized representative 
and bargaining agency for the craft and class of road 
conductors on the Penn RR. 

7. That the ORC on October 28,1942, filed a protest 
with the Board against the holding of an election “at 
this time” among the craft or class of road conductors 
of the Penn RR on the ground that the Penn RR had 
committed certain acts which unlawfully interfered 
with, influenced, and coerced the said conductors in 
their choice of a bargaining representative. 

8. That the ORC also requested the Board to hold a 
hearing on said charges against the Penn RR. 

9. That said protest and the first request for a hear¬ 
ing are contained in plaintiffs’ Exhibit “G” to the 
amended complaint, a copy of which is attached hereto 
and incorporated herein. 

10. That a second request for a hearing on said 
charges of interference by the Penn RR was made 
orally by representatives of the ORC on or about No¬ 
vember 13,1942. 

11. That the Board denied the requests of the ORC 
for a hearing in a letter dated November 9,1942, and 
signed by Mr. Robert F. Cole, Secretary of the Board, 
the text of which letter is plaintiffs’ Exhibit “H”, of the 
amended complaint, which is attached hereto and in¬ 
corporated herein. 

12. The Board admits in its answer that Exhibits “G” 
and “H” represent true and correct copies of the afore¬ 
said communications which were exchanged between 
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the ORC and the Board, but pleads that these docu¬ 
ments speak for themselves. 

13. That affiant verily believes that Exhibit “H” 
shows that the denial of the request of the ORC for a 
hearing was based upon the fact that the Board was 
under the mistaken view that it had no jurisdiction or 
power to consider the charges of the ORC under the 
authority granted it by the Railway Labor Act to in¬ 
vestigate and determine a representation dispute. 

14. That the Board held no hearing or investigation 
to determine whether the ORC charges of interference 
against the Penn RR were true. 

15. That the Board ordered an election amongst the 
craft and class of road conductors on the Penn RR for 
the purpose of determining the bargaining representa¬ 
tive of such craft and class, which election was con¬ 
ducted from December 5 to December 19, and on De¬ 
cember 27,1942, the Board certified that the BRT had 
been duly designated and authorized to represent the 
class or craft of road conductors, employed by the Penn 
RR Company. 

16. That the foregoing facts alleged in the amended 
complaint are not denied by the Board in its answer; 
such facts are either admitted by the Board, substan¬ 
tiated by Exhibits “G” and “H”, which are attached 
hereto and made a part hereof (the correctness of which 
documents is admitted by the Board), or remain unan¬ 
swered by the Board. 

17. Affiant believes that the only question presented 
by the foregoing facts is one of law which should be de¬ 
termined by rule 56 of the Federal Rules of Civil 
Procedure. 

18. That the principal question of law raised by the 
foregoing facts is whether the Board acted arbitrarily, 
unreasonably, unlawfully, and mistakenly as to its 
duties in failing and refusing to consider the charge of 
carrier interference against the Penn RR before con- 
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ducting an election and issuing a certification that the 
BRT was the representative of the road conductors em¬ 
ployed by the Penn RR, and, consequently, whether the 
election and certification aforesaid are illegal, invalid, 
and null and void. 

19. Affiant further says that he is competent to testify 
to the matters above stated, and that he has personal 
knowledge of the facts to which he has sworn except 
those matters which he has stated upon belief. 

WHEREFORE affiant prays that judgment be or¬ 
dered for the plaintiffs and against the defendant, Na¬ 
tional Mediation Board, as requested in the Motion for 
Summary Judgment to which this is attached. 

H. W. FRASER, 

Affiant 

0. R. C. Building 
Cedar Rapids, Iowa 

Subscribed and sworn to before me this 24th day of 
February, 1943. 

HELEN C. TUGENDHOFT, 

Notary Public 

I hereby certify that copies of the foregoing Affidavit 
in Support of Plaintiffs’ Motion for Summary Judg¬ 
ment in the above-entitled cause were mailed, postage 
prepaid, this 8th day of March, 1943, to the following 
attorneys for defendants: 

ROBERT L. PIERCE, Esquire 

EDWARD DUMBAULD, Esquire 

Special Assistants to the Attorney General 
Department of Justice 
Washington, D. C. 

Attorneys for Defendants , 

National Mediation Board , and 
George A. Cook . 
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BERNARD M. SAVAGE, Esquire 
521 Title Building 
Baltimore, Maryland 

ALFRED L. BENNETT, Esquire 
1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorneys for Brotherhood of 
Railroad Trainmen. 

R. A. BOGLEY, Esquire 
901 Hibbs Building 
Washington, D. C. 

Attorney for Pennsylvania 
Railroad Company. 

1 RUFUS G. POOLE 

Attorney for Plaintiffs 
81515th Street, N. W. 
Washington, D. C. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

ORDER OF RAILWAY CONDUCTORS 
OF AMERICA, et al., Plaintiffs, 

Civil Action 
v ' T No. 17,899 

THE NATIONAL MEDIATION BOARD, 
et al., Defendants. 


AMENDED ANSWER OF NATIONAL 
MEDIATION BOARD 

Come now the National Mediation Board and George 
A. Cook, its chairman, defendants in the above-entitled 
cause, and with the consent of counsel for the plaintiffs, 
make the following amendments to their answer to the 
amended complaint therein and in all other respects re¬ 
iterate their original answer: 

1. Amend paragraph 11 (p. 4) of the answer to read: 

These defendants deny the allegations contained 
in paragraphs 41 and 42 of the complaint. 

2. Amend paragraph 13 (p. 4) of the answer to read: 

In answer to paragraph 44 of the complaint, 
these defendants deny that the said election and 
the certification are illegal, null and void; they 
deny that the Board, in not determining whether 
the labor practices charged to the Pennsylvania 
Railroad would interfere with, influence or coerce 
the craft or class of road conductors in their choice 
of a bargaining representative, was failing to per- 






74 


form its statutory duty; they deny that the prac¬ 
tices complained of constitute in fact unlawful 
'coercion. For further answer these defendants al¬ 
lege: That the Board determined on the basis of 
the facts furnished by plaintiff Order of Railway 
Conductors, but without a hearing, that the in¬ 
stant charges did not allege carrier coercion di¬ 
rectly affecting and occurring during the actual 
conduct of the election and that the Board there- 
1 fore, as a matter of law, had no jurisdiction to con¬ 
sider the validity of these charges on the merits; 
that the Board was not required by the Constitu¬ 
tion or the Railway Labor Act to hold a hearing to 
make such a determination; that this Court has 
jurisdiction to consider the validity of these 
charges on the merits on evidence de novo; that in 
view of the fact that the Board has not passed 
upon and is not authorized to pass upon the validity 
of these charges on the merits, these defendants 
will stand neutral before this Court with respect 
to such issues. 

S ROBERT L. PIERCE 

Special Assistant to the 
Attorney General 
Counsel for defendants 
National Mediation Board 
and George A. Cook. 

TOM C. CLARK 
Assistant Attorney General. 

EDWARD M. CURRAN 
United States Attorney. 

I consent: 

RUFUS G. POOLE 

Counsel for plaintiffs. 

May 11,1943. 



75 


APPENDIX A 

National Mediation Board 
Washington 

George A. Cook, Chmn. 

Otto S. Beyer 
David J. Lewis 
Robert F. Cole, Secy. 

In the matter of 

REPRESENTATION OF EMPLOYEES 

of the 

PENNSYLVANIA RAILROAD 
Road Conductors 


Case No. R-972 
► Certification 
Dec. 27, 1942 


The services of the National Mediation Board were 
invoked by the Brotherhood of Railroad Trainmen to 
settle a dispute as to who may represent the following 
employees of the Pennsylvania Railroad, for the pur¬ 
poses of the Railway Labor Act, as provided by Section 
2, Ninth, thereof: 


Road conductors. 

The records of the Board show that at the time appli¬ 
cation was received these employees were represented 
by the Order of Railway Conductors. 

The Board assigned Mr. James P. Kiernan, Mediator, 
to investigate, and after finding that a dispute existed 
among the employees concerned, directed him to take 
a secret ballot to determine their choice, using an eli¬ 
gible list agreed to by representatives of the contesting 
organizations. Following is the result of the election 
as reported by Mediator Noonan, who was directed to 
count the ballots: 
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Number of employees voting for contesting organizations: 

For Other Number of 

For Brother- For Order Organ- Employees 

hood of Rail- of Railway izations or Void Eligible 

road Trainmen Conductors Individuals Ballots to Vote 

Road Con¬ 
ductors— 1680 1122 8 81 3283 

On the basis of the investigation and report of elec¬ 
tion the National Mediation Board hereby certifies 
that the Brotherhood of Railroad Trainmen has been 
duly designated and authorized to represent the fol¬ 
lowing craft or class of employees of the Pennsylvania 
Railroad, for the purposes of the Railway Labor Act: 

Road conductors. 

By order of NATIONAL MEDIATION BOARD. 

Robert F. Cole 
Secretary 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

ORDER OF RAILWAY CONDUCTORS') 

OF AMERICA, et al., Plaintiffs, j 


v. 

NATIONAL MEDIATION BOARD, 
BROTHERHOOD OF RAILROAD 
TRAINMEN, et al.. Defendants . 


Civil Action 
No. 17,899 


ANSWER TO MOTION FOR SUMMARY 
JUDGMENT 

Now comes the Brotherhood of Railroad Trainmen, 
by Bernard M. Savage and Alfred L. Bennett, their 
Attorneys, Answering Motion for Summary Judgment 
made by the Plaintiffs under Rule 56 of the Federal 
Rules of Civil Procedure and says: 

1. That under Rule 56 of the Federal Rules of Civil 
Procedure, upon which the Plaintiffs rely, they are not 
entitled to summary judgment and injunction prayed 
in paragraph 2 of said motion, because Rule 56 con¬ 
tains no provision for injunctive relief in a motion for 
summary judgment. 

2. That the Plaintiffs are not entitled to the relief 
asked in paragraph one, because, among other reasons, 
their active participation in the representation elec¬ 
tion as well as their subsequent course of action con¬ 
stitutes an abandonment and waiver. 

3. That the National Mediation Board on December 
27, 1942, certified the Brotherhood of Railroad Train¬ 
men: “has been duly designated and authorized to rep¬ 
resent the following craft or class of employees of the 
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Pennsylvania Railroad, for the purposes of the Rail¬ 
way Labor Act: Road Conductors”, and that it is evi¬ 
dent the Board carefully considered the alleged unfair 
labor practices and that it will appear by reference to 
Plaintiffs’ Exhibit “H”, the Board found the Order of 
Railway Conductors charges without merit (Plaintiffs’ 
Exhibit “G”), stating on page 5 of its letter which was 
a reply to Exhibit “G”: “If you have in mind a formal 
hearing at which the interested parties would be pres¬ 
ent, We find nothing in the matters alleged in your pro¬ 
test which falls within the purview of a formal hearing 
customarily held in connection with representation dis¬ 
putes”, and which reply also considered the nature of 
certain charges and pointed out provisions of Section 
3 may be made effective through the application of Sec¬ 
tion 10 of the Act and that the reply of the Board fur¬ 
ther pointed out —with which this Defendant agrees — 
that “where the question of representation is raised it 
is extremely difficult to negotiate rules until the rep¬ 
resentation question is settled”, and that the Board 
found it was its duty to proceed with the investigation 
when its services had been properly invoked. 

4. That a consideration of the Amended Bill of Com¬ 
plaint and Exhibits clearly shows that the alleged coer¬ 
cion and unfair labor practices are non-existent. 

Attached is the affidavit of H. F. Sites, General Chair¬ 
man of the Brotherhood of Railroad Trainmen for the 
Pennsylvania Lines East, setting forth the facts which 
this Defendant believes shows that charges made by 
the Plaintiffs are trivial, without merit, that the relief 
asked is for the purpose of delay and not made in good 
faith. 

WHEREFORE, this Defendant prays that the Plain¬ 
tiffs’ Motion for Summary Judgment be denied. 

BERNARD M. SAVAGE 
521 Title Building 
Baltimore, Maryland 
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ALFRED L. BENNETT, 
Denrike Building 
Washington, D. C. 
Attorneys for Defendant 
Brotherhood of Railroad 
Trainmen. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

ORDER OF RAILWAY CONDUCTORS' 

OF AMERICA, et al., Plaintiffs, 


v. Civil Action 

- 399 

NATIONAL MEDIATION BOARD, 
BROTHERHOOD OF RAILROAD 
TRAINMEN, et al., Defendants. 


AFFIDAVIT BY DEFENDANT BROTHERHOOD 
OF RAILROAD TRAINMEN IN OPPOSITION TO 
PLAINTIFFS’ MOTION FOR SUMMARY JUDG¬ 
MENT 

CITY OF BALTIMORE 
STATE OF MARYLAND 

H. F. Sites, being duly sworn, deposes and says: 
That he is the General Chairman of the Brotherhood 

of Railroad Trainmen for the Pennsylvania, Lines 
East, having acted in this capacity for more than three 
years; that the class of employees involved within the 
dispute come under the section of the Pennsylvania 
Railroad within his jurisdiction and that of U. D. Hart¬ 
man, General Chairman of the Brotherhood of Rail¬ 
road Trainmen, for the Pennsylvania, Lines West; that 
he is familiar with the allegations made by the plain¬ 
tiffs and the matters and facts contained herein ‘in 
denial thereof. 

Answering plaintiffs’ affidavit in the respective order 
of said allegations, this affiant says: 

I. Admitted. 
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2. Does not have sufficient knowledge of the alle¬ 
gations therein contained to form a belief for the truth 
thereof and therefore neither admits nor denies the 
same. 

3. Requires no answer but affiant refers to answer 
of the Brotherhood of Railroad Trainmen to plain¬ 
tiffs’ amended bill of complaint, to plaintiffs’ exhibits 
and defendant Brotherhood of Railroad Trainmen’s 
exhibits “A” to “G” inclusive, filed herewith, for a 
denial of plaintiffs’ claims. 

4. This affiant has no knowledge as to the plaintiffs’ 
affiant’s belief and therefore can neither admit nor 
deny the same but denies his conclusions. 

5. Admitted. 

6. Admits that at the time of Brotherhood of Rail¬ 
road Trainmen invocation the Order of Railway Con¬ 
ductors was the duly accredited and recognized bar¬ 
gaining agency and representative for the class and 
craft of road conductors on the Pennsylvania Railroad, 
but says that for many years, because of the closeness 
of interests, the Order of Railway Conductors and 
Brotherhood of Railroad Trainmen, had jointly nego¬ 
tiated with the Pennsylvania Railroad regarding their 
respective contracts and that both the Brotherhood of 
Railroad Trainmen and the Order of Railway Con¬ 
ductors were parties to said contracts. (Plaintiffs’ Ex¬ 
hibit “A”.) 

7. Admits that Exhibit “G” purports to be a copy 
of letter filed by the plaintiffs with the Mediation 
Board on October 28,1942, and states said letter speaks 
for itself. 

8. Does not have sufficient knowledge to either ad¬ 
mit nor deny whether or not the Order of Railway 
Conductors requested the Board to hold a hearing, but 
says that the concluding sentence of exhibit “G”, which 
purports to be a letter addressed to the Board dated 
October 28,1942, states as follows: “We shall be pleased 
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to present further evidence in support of what we 
have here stated and request that we be afforded an 
opportunity to be heard”. 

9. Neither admits nor denies this paragraph but 
states Exhibit “G” speaks for itself. 

10. Does not have sufficient knowledge to enable him 
to admit nor deny the allegations of this paragraph. 

11. Admits that Exhibit “H” purports to be a true 
copy of the letter addressed by Robert F. Cole, Secre¬ 
tary, National Mediation Board to H. W. Fraser, Presi¬ 
dent of the Order of Railway Conductors. 

12. Neither admits nor denies the allegations of this 
paragraph and says the answer of the Board speaks 
for itself. 

13. Does not have sufficient knowledge as to what 
the plaintiff affiant believes exhibit “H” shows, to either 
admit nor deny the same, but states exhibit “H” speaks 
for itself. 

14. Does not have sufficient knowledge of the allega¬ 
tions of said paragraph to either admit nor deny the 
same, but admits he has no knowledge of such hear¬ 
ing. 

15. Admitted and says the plaintiffs actively partici¬ 
pated in said election. 

16. Denies the allegations therein contained and says 
that the answer and exhibits speak for themselves. 

17. Does not have sufficient knowledge of the belief 
of the plaintiff affiant to either admit nor deny his 
mental processes in this regard but denies the only 
question presented is one of law, as alleged. 

18. Denied. 

19. This affiant does not have sufficient knowledge 
of the allegations contained therein to either admit 
nor deny. 

Affiant further says that he believes the striking out 
of the election and certification of the Mediation Board, 
both of which plaintiff, Order of Railway Conductors, 
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certified were conducted fairly and impartially and in 
which the plaintiff actively participated and made no 
application to this court to have stricken out until 
after a certification would be contrary to the intent 
and spirit of the Railway Labor Act and would leave 
approximately three thousand road conductors with¬ 
out a representative of their own choosing and would 
be productive of widespread unrest, chaos and confu¬ 
sion among said conductors. 

Affiant further says that he is competent to testify 
as to the matters above stated; that he has personal 
knowledge of the facts to which he has sworn except 
those matters which he has stated upon belief. 

WHEREFORE this affiant prays on behalf of the 
Brotherhood of Railroad Trainmen, one of the defend¬ 
ants, that the motion for summary judgment requested 
by the plaintiff, be denied. 

H. F. SITES, 

Affiant , 

1011 City Centre Building, 
Philadelphia, Pennsylvania. 

Subscribed and Sworn to before me this twenty- 
fourth day of March, 1943. 

Notary Public. 


EXHIBIT “D” 

NATIONAL MEDIATION BOARD CASE NO. R-972 

AGREEMENT 

It is hereby agreed by and between the Order of Rail¬ 
way Conductors and the Brotherhood of Railroad 
Trainmen, parties to the National Mediation Board’s 
Case No. R-972, known as representation dispute 
among Road Conductors, employees of the Pennsyl¬ 
vania Railroad, by their respective duly authorized and 
designated representatives, THAT, 
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1. To settle the dispute, should the National Media¬ 
tion Board find that a dispute exists among the 
Road Conductors, employees of the Pennsylvania 
i Railroad, and order an election, the eligible list of 
1 such Road Conductors entitled to vote in such an 
election shall be: 

1 (a) Such Road Conductors as held regular assign¬ 
ments during the last half of September 1942, 

(b) Such Road Conductors as were assigned to the 
regular Extra Conductors list, during the last 
half of September 1942, 

(c) Such Road Conductors as worked a preponder¬ 
ance of time as Road Conductor, during the 
months of April, May, June, July, August and 
September, 1942, (those working an equal 
amount in such months, in the capacity of 
Road Conductor and in other occupations, 
shall not be eligible to vote), 

(d) Those who were on leave of absence, sick or 
injured leave, or other authorized leave dur¬ 
ing September 1942, provided their seniority 
would give them the right to qualify under (a) 
or (b) above, 

' (e) Those in the armed forces of the United States, 
provided they qualify under (a), (b) and (d) 
above. 

2. Those who qualify under the provisions above, but 
have since been dismissed, resigned, retired or pro¬ 
moted shall not be eligible to vote, 

3. The parties hereto, shall appoint one man each to 
make a study of the work performed by the Con¬ 
ductors in the “Altoona Yard and Branch Pool”, 
who will make a joint report to the Mediator and 
the eligibility of Conductors will be decided later, 

4 Should a ballot be taken, the name of the Order 
of Railway Conductors shall be first on the ballot, 
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5. That a list prepared in accordance with this agree¬ 
ment, from the payroll and other records of the 
Pennsylvania Railroad, shall constitute the eligible 
list, and no changes shall be made in such list ex¬ 
cept upon proof of error in the list. 

Signed this 20th day of November 1942, at Phila¬ 
delphia, Pa. 

For ORDER OF RAIL¬ 
WAY CONDUCTORS 
By B. C. JOHNSON 
By C. E. KALKMAN 
By J. E. MAGILL 

For BROTHERHOOD OF 
RAILROAD TRAINMEN 
By W. P. KENNEDY 
By H. F. SITES 
By U. D. HARTMAN 

Witness: JAMES P. KIERNAN 

Mediator, 


EXHIBIT “E” 

Case No. R-972, Representation Dispute Among 
Road Conductors, Employees of the Pennsylvania Rail¬ 
road 

Philadelphia 
December 2, 1942 

The undersigned parties to representation dispute 
among Road Conductors, employees of the Pennsyl¬ 
vania Railroad have inspected and hereby agree to the 
list of eligible voters to be used in conducting an election 
by the National Mediation Board in its case file R-972, 
as prepared by Mediator J. P. Kieman. It is agreed that 
changes in the eligible list of voters as referred to herein 
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will be made only to correct error as provided in the 
rules governing the election. 

For: ORDER OF RAIL¬ 
WAY CONDUCTORS 
By B. C. JOHNSON 
M. H. BARNEY 

For: BROTHERHOOD OF 
RAILROAD TRAINMEN 
By W. P. KENNEDY 
H. F. SITES 

Witnessed: 

JAMES P. KIERNAN 

Mediator 


EXHIBIT “F” 

I NATIONAL MEDIATION BOARD 

WASHINGTON 

REPORT OF ELECTION RESULTS, R-972 

National Mediation Board, 

Washington, D. C. 

In accordance with instructions, a secret ballot was 
taken to settle the representation dispute among the 
Road Conductors employes of the Pennsylvania Rail¬ 
road. 

Ballots were distributed to and voted by the said 
employes from December 5,1942, to December 19,1942, 
said ballots being collected and counted by a repre¬ 
sentative of the National Mediation Board in the pres¬ 
ence of the party observers. 

The mediator and the observers met in the City of 
Philadelphia, Pennsylvania, on the 19th day of De¬ 
cember, 1942, and jointly opened, counted, and allocated 
all the ballots in their possession, and as evidence 
thereof prepared the following tabulation to which the 
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party observers attest hereon as to the secrecy, fairness 
and accuracy of all ballots cast: 


Number of employes on list of eligible voters 3283 
Number voting for representation by the 

Order of Railway Conductors_ 1122 

Number voting for representation by the 

Brotherhood of Railroad Trainmen_ 1680 

Number voting for other organization or in¬ 
dividual _ 8 

Number of void ballots not allocated to any 
party _ 81 


In compliance with paragraph 19 of the Board’s in¬ 
structions, I hereby report the foregoing results to be 
true and the election completed. 

Signed at Philadelphia, Pennsylvania, this 19th day 
of December, 1942. 

Board’s Certification should be mailed to: 

Mr. H. A. Enochs, Ch. of Personnel, Penn. RR, Phila¬ 
delphia, Pa. 

Mr. H. W. Fraser, Pres. ORC, Cedar Rapids, Iowa. 

Mr. A. H. Whitney, Pres. BRT, BRT Bldg., Cleve¬ 
land, Ohio. 

J. JOSEPH NOONAN, 

Mediator , National Mediation Board. 


ATTEST: 

We, the party observers, present at the counting and 
tabulation of the votes in the above mentioned case, 
hereby certify that the election reported above was 
conducted in a fair and impartial manner, and that the 
secrecy of the ballots was kept inviolate and the count 
and tabulation is accurate and complete. 
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Signed at Philadelphia, Pa., this 19th day of Decem¬ 
ber, 1942. 

B. C. JOHNSON 
Party Observer , for the 

Order of Railway 
Conductors. 

C. E. KALKMAN 
0 . R. C. 

J. E. MAGILL 
Q. R. C. 

W. P. KENNEDY 
Party Observer , for the 
Brotherhood of Rail¬ 
road Trainmen. 

H. F. SITES 

U.^HARTMAN 
B. R. T. 
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IN T H E 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

ORDER OF RAILWAY CONDUCTORS 
OF AMERICA, et al., Plaintiffs, 


NATIONAL MEDIATION BOARD, et al., 

Defendants. 

JUDGMENT AND ORDER 

The above-entitled case, having come on for hearing 
on plaintiffs' motion for a summary judgment; and the 
Court having considered the motion, defendants' an¬ 
swers thereto, affidavits of the parties, the pleadings 
and oral argument of counsel; and the Court being 
of the opinion that there is no genuine issue as to any 
material fact with respect to the relief requested under 
the motion for summary judgment, but the Court being 
of the further opinion that the facts admitted as true 
and all other facts alleged in the complaint and amended 
complaint of the plaintiffs, do not establish that the 
plaintiffs have any cause of action; it is by the Court 
this 11th day of June, 1943, 

ADJUDGED, ORDERED and DECREED: 

1. That the plaintiffs' motion for a summary judg¬ 
ment be and the same is hereby denied; 

2. That the complaint and the amended complaint be 
and the same are hereby dismissed; 

3. That costs are awarded to defendants. 

DANIEL W. O'DONAGHUE, 

June 11,1943. Justice. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 


ORDER OF RAILWAY CONDUCTORS 
OF AMERICA, et al.. Plaintiffs, 

V. f 

NATIONAL MEDIATION BOARD, et al.. 
Defendants. 


Civil 

No. 17,899 


i NOTICE OF APPEAL 

Notice is hereby given this 14th day of June, 1943, 
that the Order of Railway Conductors of America, et 
al. hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment 
of this Court entered on the 11th day of June, 1943, 
in favor of defendants against said plaintiffs. 

RUFUS G. POOLE 

i Attorney for Plaintiffs 

815 15th Street, N. W. 
Washington, D. C. 


ALFRED L. BENNETT 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

ROBERT L. PIERCE 
Department of Justice 
Washington, D. C. 

R. A. BOGLEY 
901 Hibbs Building 
Washington, D. C. 
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33mteb States: Court o|f Appeals 

FOR THE DISTRICT OF COLUMBIA. 

October Term, 194^. 


No. S571. 


Order of Railway Conductors of 


V’. 


National Mediation Board, George 


{America Et Al., 

Appellants 


A. Cook, William 


H. Leiserson, and H. H. Schwartz, JEt Al., Appellees. 


Appeal from the District Court of the: United States for 

the District of Columbia. 
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JoHk Dickinson, 
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B.R.T., nor the dealings between the P.R.R. and 
officials of the O.R.C., as set forth in Count II of 
the complaint, constitute interference, influence or 
coercion of road conductors by the P.R.R. in viola¬ 
tion of the Railway Labor Act. 44 

(а) None of the acts alleged constitute interfer¬ 

ence, influence or coercion in the light of 
well recognized law. 44 

(б) The decisions cited by appellants are not 

applicable. 56 

Conclusion' . 59 


( f 
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IN THE 


?Umtei) States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1943. 


No. 8571. 


Order of Railway Conductors of America, et al., 

Appellants 


v. 


National Mediation Board, George A. Cook, William H. 
Leiserson, and H. H. Schwartz, et al., Appellees. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLEE THE PENNSYLVANIA 
RAILROAD COMPANY. 


COUNTER-STATEMENT. 

The appellants, Order of Railway Conductors (here¬ 
inafter referred to as O.R.C.) appeal from the judgment 
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and order of the District Court of the United States for 
the District of Columbia, dismissing their complaint, 
amended complaint and motion for summary judgment. 
The judgment and order of the court below are set forth 
on page 89 of the Appendix to Appellants’ Brief (here¬ 
inafter referred to as App.). 

1 The complaint in this case was filed on November 25, 
1942, by the O.R.C. against the Brotherhood of Railroad 
Trainmen (hereinafter referred to as B.R.T.) and The 
Pennsylvania Railroad Company (hereinafter referred to 
as P.R.R.). That complaint consisted of two counts. 
Count I alleged that the O.R.C. was the duly accredited 
representative of road conductors, and the B.R.T. the duly 
accredited representative of road brakemen, on the 
P.R.R. (App. 5); that the P.R.R. had failed and refused 
to bargain collectively with the O.R.C. (App. 12); and 
that on or about August 17, 1942, the P.R.R. and the 
B.R.T. had entered into a collective agreement, which 
agreement contained a provision relating to employes 
known as “assistant conductors or ticket collectors” 
(App. 7-8) and also a provision regulating the manner 
in which employes could enter the road brakeman class 
after serving in the road conductor class and leave the 
road brakeman class for service in the road conductor 
class (App. 9-11). It was asserted that the provision 
in the agreement between the P.R.R. and the B.R.T. with 
respect to assistant conductors or ticket collectors vio¬ 
lated certain provisions of the Railway Labor Act be¬ 
cause it constituted an agreement “for the performance 
of road conductors’ work” with an organization other 
tlian the recognized representative of the craft of road 
conductors (App. 9). The provision with respect to the 
manner in which employes could leave and return to the 
brakeman class was asserted to be a violation of the Rail¬ 
way Labor Act because it constituted an “infringement 
upon the exclusive right of the O.R.C• ,, to represent the 
craft of road conductors (App. 11), and also a violation 
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of a provision in an existing contract between PJR.R. and 
OJELC. because it purported to control the rights of em¬ 
ployes on the so-called conductors 7 extra list (App. 11-12). 

Count II alleged that the P.R.R. and the B.R.T. had 
agreed upon a plan of action designed to embarrass and 
discredit the O.R.C. and thereby to interfere with, in¬ 
fluence and coerce the road conductors in their choice of 
a representative (App. 14); that, pursuant to the said 
plan of action, the P.R.R. and the B.R.T. agreed upon 
the two provisions specified in Count I (App. 14-15); 
that the P.R.R. rushed to publication and circulation 
among road conductors copies of the collective agree¬ 
ment which contained the challenged provisions (App. 
15); that the P.R.R. published and circulated the details 
of a proposed settlement of all claims filed by the B.R.T. 
against the P.R.R. before the First Division of the 
National Railroad Adjustment Board (App. 15); that 
P.R.R. resorted to dilatory tactics in avoiding conferences 
and negotiations with the O.R.C. in order to strengthen 
the hand of the B.R.T. in a drive by which the latter 
contemplated securing the right to represent road con¬ 
ductors (App. 15-16); that in certain conferences between 
representatives of the P.R.R. and officials of the O.R.C. 
the former, by certain statements and alleged threats 
specified in the complaint and in an exhibit thereto, at¬ 
tempted to exercise coercion upon the latter in an effort 
to induce the O.R.C. to accept an agreement not satis¬ 
factory to it (App. 16); and that the P.R.R. agreed to 
the aforesaid plan of action in order to obtain a sub¬ 
stantial financial advantage through using ticket collectors 
for road passenger conductors 7 work at less than the 
applicable conductors 7 rate of pay, and through securing 
an agreement from the B.R.T. to settle its claims against 
the P.R.R. at substantially lower amounts than such 
claims demanded on their face (App. 16-17). 

The appellants asserted that these alleged actions 
on the part of the P.R.R. constituted interference, in- 
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fluence and coercion by the P.R.R. of employes in the 
craft of road conductors with respect to their choice of a 
representative and that, therefore, such action violated 
certain provisions of the Railway Labor Act (App. 22). 

In this complaint the appellants prayed that the 
District Court declare the challenged provisions of the 
agreement between the P.R.R. and the B.R.T. illegal and 
void (App. 21); that the court declare the O.R.C. the 
accredited representative of the craft of road conductors 
with the exclusive right to negotiate with respect to all 
working conditions of employes in the said craft (App. 
22); that the P.R.R. be enjoined from negotiating with the 
B.R.T. with regard to employes in the craft of road con¬ 
ductors and with regard to the work of such craft (App. 
22); that the P.R.R. be ordered and directed to negotiate 
with the O.R.C. as to all working conditions of the craft 
of road conductors (App. 22); and that the P.R.R. be 
permanently enjoined from directly or indirectly coercing, 
influencing or interfering with the craft of road conductors 
in their choice of a representative under the provisions 
of the Railway Labor Act (App. 22). 

Prior to the filing by O.R.C. of the complaint con¬ 
taining the allegations and requests for relief outlined 
above, the B.R.T. had filed a request with the National 
Mediation Board (hereinafter referred to as the Board) 
asking that the Board proceed under the Railway Labor 
Act to determine the duly accredited and authorized rep¬ 
resentative of road conductors on the P.R.R. The Board 
took jurisdiction of this representation dispute, and there¬ 
after conducted an election among the road conductors, 
and, as a result thereof, issued on December 27, 1942, a 
certification to the P.R.R. that the B.R.T. was the desig¬ 
nated and authorized representative of road conductors. 

After the said certification was issued by the Board, 
the appellants, O.R.C., amended their complaint by join¬ 
ing the Board as a party defendant, leaving Counts I and 
II in substantially their original form, and adding thereto 
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Count III. The appellants set forth in Count III that 
the O.R.C. had protested to the Board against the holding 
of an election “at this time” (App. 17); that the said 
protest charged the P.R.R. with having interfered with, 
influenced and coerced road conductors in their choice of 
a representative by committing the acts alleged in Counts 
I and II (App. 17-18); that the Board refused the request 
of the O.R.C. for a hearing on the said charges (App. 18); 
that the Board’s refusal was based on its view that its 
jurisdiction was limited to insuring that no carrier inter¬ 
ference, influence or coercion would occur at the time and 
place of an election of representatives, whereas the charges 
of the 0. R. C. related to matters occurring substantially in 
advance of the contemplated election (App. 18); and that 
the Board proceeded to hold an election among road con¬ 
ductors, which election resulted in the Board’s certification 
of the B.R.T. as the designated and authorized representa¬ 
tive of that craft and class (App. 19). 

In connection with the allegations in Count III of the 
amended complaint, the appellants prayed that the District 
Court annul, vacate and set aside the certification issued 
by the Board on December 27, 1942, certifying that the 
B.R.T. was the duly designated and authorized representa¬ 
tive of road conductors; that the Board be restrained and 
enjoined from holding an election or using any other 
method of ascertaining the proper bargaining representa¬ 
tive of road conductors until the Board should have con¬ 
sidered the charges of the O.R.C. of improper practices 
on the part of the P.R.R. and should have found that the 
practices charged against the P.R.R. did not constitute 
interference, influence or coercion of the road conductors 
in their choice of a bargaining representative; or, in the 
alternative, that the Court declare that the practices com¬ 
plained of against the P.R.R. constituted unlawful inter¬ 
ference, influence or coercion by the P.R.R. of the craft of 
road conductors in their choice of a bargaining representa¬ 
tive, and that the Court restrain and enjoin the Board from 
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utilizing further procedure to determine the proper bar¬ 
gaining representative of road conductors until the Board 
should find that such interference, influence or coercion 
had ceased. 

When answers to the amended complaint had been 
filed by the appellees, the appellants, O.R.C., filed a motion 
for summary judgment against the Board on the basis 
of the allegations of Count III of the complaint and the 
Board’s answer thereto (App. 65-72). The question of 
law presented by that motion was whether or not the 
certification issued by the Board was illegal and void by 
reason of the Board’s action in holding the election upon 
which the certification was based without having first held 
hearings with respect to the O.R.C.’s charges that the 
P.R.R. had interfered with, influenced and coerced road 
conductors in their choice of a representative by improper 
conduct prior to the reference of the representation dispute 
to the Board. 

After hearing oral argument on the motion for sum¬ 
mary judgment, the District Court entered the judgment 
and order appealed from, dismissing both the motion for 
. summary judgment and the complaint (App. 89). 

The appellants in presenting their motion for sum¬ 
mary judgment to the court below took the position that 
the answer of the Board to the allegations of Count III 
of the amended complaint admitted all of the material 
allegations of fact contained in Count III. The District 
Court, therefore, was presented with the purely legal 
question of whether or not the material facts thus admitted 
entitled the appellants, O.R.C., to the relief requested in 
connection therewith, namely, that the Board’s election 
and certification be vacated and set aside and that the 
Board be enjoined from holding an election and issuing a 
certification in the representation dispute until it should ' 
have held hearings on the charges of improper influence, 
interference and coercion, and should have determined 
that such improper action on the part of the P.R.R., if 
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found to have existed, had ceased. Having before it on 
the appellants’ motion for summary judgment this single 
legal issue, the court below had only the alternative, on 
the one hand, of granting the motion, and on the other, 
of dismissing the motion and thereby finding that the 
material allegations of Count III failed to support a claim 
for any of the relief requested. The District Court 
adopted the latter alternative. Having found that the 
allegations of Count III failed to support the appellants’ 
claim for relief, and in view of the fact that the allegations 
set forth in Counts I and II of the complaint constituted 
the acts on the part of the P.R.R. and B.R.T. which 
were alleged to constitute the unlawful interference, in¬ 
fluence and coercion which it was alleged prevented the 
Mediation Board from holding a proper election, the 
District Court apparently also concluded that the allega¬ 
tions of Counts I and II did not state a cause of action 
against the P.R.R. and B.R.T. Consequently, the Court 
in its judgment and order dismissed the entire complaint, 
including Counts I and II. 


STATUTE INVOLVED. 

The pertinent portions of the Railway Labor Act 
(Act of May 20, 1926, 44 Stat. 577, as amended by Act of 
June 21, 1934, 48 Stat. 1185, U. S. C. Title 45, Secs. 151 
et seq.), are set forth at the end of this brief. 


SUMMARY OF ARGUMENT. 

The appellants’ motion for summary judgment was 
properly dismissed by the Court below because the allega¬ 
tions of Count III of the complaint, upon which that 
motion was based, depend ultimately upon the facts al¬ 
leged in Counts I and H. Since, in later sections of this 
brief, it will be shown that the material facts alleged in 




8 


Counts I and II of the complaint are insufficient to state 
a claim upon which relief can be granted, it is not neces¬ 
sary for this appellee to discuss at length the legal issues 
raised by Count III of the complaint. 

Before coming to the argument with respect to Counts 
I and II of the complaint, the Introduction to Argument 
in this brief sets forth that the allegations of Counts I 
and II can be classified into three groups, namely: 

a. Those with respect to a stipulation by the P.R.R. 
and the B.R.T. providing for the rates of pay and the 
working conditions of a new class of employes designated 
as ticket collectors; 

b. Those with respect to a stipulation by the P.R.R. 
and the B.R.T. providing the conditions under which 
employes may enter the brakeman class after working as 
conductors, the conditions under which such employes may 
no longer remain in the brakeman class, and the manner 
in which employes in the brakeman class will be called to 
work as conductors in instances where the volume of work 
in the conductor class cannot be handled by the employes 
working within that class; and 

c. Those with respect to certain dealings between the 
P.R.R. and the B.R.T. and between the P.R.R. and the 
O.R.C., which dealings are alleged to constitute unlawful 
interference, influence and coercion of road conductors in 
their choice of a representative. 


The amended complaint was properly dismissed by 
the Court below because none of these allegations sets 
fotth violations by the P.R.R. of any rights possessed by 
thi appellants, O.R.C., either under the Railway Labor 
Act or under the contract between the P.R.R. and the 
O.R.C. for the following reasons: 

The making of the stipulation bv the P.R.R. with the 
B.fe.T. in regard to the new class of ticket collectors did 
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not violate any rights of the O.R.C. Neither the Railway 
Labor Act nor the P.R.R.-O.R.C. agreement conferred 
upon the O.R.C. the sole and exclusive right to bargain 
with respect to ticket collectors merely by reason of the 
fact that a part of the duties of those employes were 
similar to some of the duties performed by employes 
represented by the O.R.C. The question whether the 
O.R.C. or the B.R.T. had a priority of right over the 
other in the negotiations concerning ticket collectors was, 
or at least later became, a representation dispute. 
The Railway Labor Act provides an exclusive remedy for 
the solution of such a dispute, which remedy consists of 
proceedings before the National Mediation Board. The 
complaint shows that the O.R.C. never availed itself of 
this remedy although it had ample opportunity to do so. 

The making of the stipulation by the P.R.R. with the 
B.R.T. in regard to the movement of men into and out 
of the brakeman class did not violate any rights of the 
O.R.C. The Railway Labor Act does not confer upon an 
organization representing conductors the exclusive right 
to determine, in bargaining with the carrier, when em¬ 
ployes previously in the conductor class shall be admitted 
to the brakeman class, when such employes shall be re¬ 
quired to leave the brakeman class, nor the manner in 
which employes shall be chosen to perform service as 
conductors in instances where there is more work in the 
conductor class than can be handled by employes in that 
class. Since these are the only matters provided in the 
stipulation in question, that stipulation did not infringe 
upon any right of the O.R.C. conferred by the Act. The 
rights conferred upon the O.R.C. by the cited provision 
of the P.R.R.-O.R.C. agreement related only to the deter¬ 
mination of whether or not a group of employes should 
be regularly inducted into the conductor class for service 
in handling unscheduled or extra conductor work. The 
right of the O.R.C. to participate in making that determina¬ 
tion was not affected in any way by the challenged stipu- 
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lation in the P.R.R.-B.R.T. agreement, since that stipula¬ 
tion i operated independently of the establishment or 
non-establishment of a group of extra conductors. Nothing 
in the P.R.R.-B.R.T. stipulation provided for the creation 
of a group of extra conductors in the conductor class or 
for the number of employes to compose such a group. 
Therefore, the rights of the O.R.C. under the cited 
provision of its agreement could be exercised without 
conflict or interference with the operation of the stipula¬ 
tion in the P.R.R.-B.R.T. agreement. 

The allegations of Count II of the complaint fail 
to establish the charge that the P.R.R. interfered with, 
influenced or coerced road conductors in their choice of 
a representative. As shown above, the making of the 
challenged stipulations with the B.R.T. was a proper 
action on the part of the P.R.R. and did not violate any 
rights of the O.R.C. The publication of those stipulations 
therefore could not constitute unlawful interference, in¬ 
fluence or coercion under the Act. The settlement of 
B.R.T. claims against the P.R.R. and the announcement 
of that settlement could not constitute a violation of the 
Act because those actions conformed to the express 
policies of the Act, were within the legal rights of the 
P.R.R. and were done in the course of normal collective 
bargaining with the B.R.T. With respect to the allegation 
that i the P.R.R. employed dilatory tactics in negotiating 
with the O.R.C., other facts appearing in the complaint 
show that the absence of bargaining conferences between 
the P.R.R. and the O.R.C. from July 24,1942 to August 27, 
1942 could not indicate bad faith on the part of the P.R.R. 
Finally, statements alleged to have been made by repre¬ 
sentatives of the P.R.R. to officials of the O.R.C. in con¬ 
ference did not constitute the interference, influence or 
coercion prohibited by the Act, because those statements 
amounted at the most to permissible bargaining talk. In 
any event, the statements were not made to individual 
employes in connection with their choice of a representa- 
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tive but were made to officials of a labor organization. 
Sucli being the case, the statements could not constitute 
interference, influence or coercion upon employes in the 
class of road conductors with respect to their choice of a 
representative, which is the only action prohibited by 
Section 2, Third, of the Railway Labor Act. 


INTRODUCTION TO ARGUMENT: ANALYSIS OF 
THE ISSUES INVOLVED AND OF THE LAW 
APPLICABLE THERETO. 

A. The Issues Involved. 

In order to understand the case presented for decision 
on this appeal, it is essential to disentangle the various 
issues involved in the two counts of the original complaint, 
as well as in the third count added bv the amended com- 
plaint. These three counts standing together in the 
amended complaint cannot properly be considered sepa¬ 
rately, but must be read together as constituting the case 
of the appellants presented in the amended complaint. 
Count III of the amended complaint, since it follows upon 
and has been added to Counts I and II, must be considered 
in the light of the allegations of those earlier counts, and 
it is accordingly appropriate to commence with a consid¬ 
eration of the allegations of Counts I and II, especially 
since the latter are the allegations more particularly af¬ 
fecting this appellee, P.R.R. Furthermore it will be ar¬ 
gued in this brief that if the allegations of Counts I and 
II fail to state a cause of action, then no cause of action 
is stated in Count III and the court below therefore prop¬ 
erly dismissed the complaint. 

The allegations contained in Counts I and II of the 
complaint can be readily arranged into three groups for 
convenience in considering whether or not a legal claim is 
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stated therein. In the first group are the allegations in 
paragraph 15 of the complaint (App. 709) that the P.R.R. 
and the B.R.T. entered into an agreement with respect to 
the rates of pay and working conditions of a new class 
or craft of employes (App. 14-15) designated as “assistant 
conductors or ticket collectors”. The making of this 
agreement is asserted to have been a violation of certain 
provisions of the Railway Labor Act on the theory that, 
since some of the work to be performed by these ticket 
collectors is similar to some of the work which passenger 
conductors perform, the O.R.C. as the then authorized 
representative of the craft of conductors had the exclusive 
right to bargain with respect to the rates of pay and 
working conditions of such ticket collectors despite the 
fact that the balance of the duties of ticket collectors 
are the duties of employes of the brakeman class. Conse¬ 
quently, the negotiation of such matters with the B.R.T. 
is said to be a violation of the exclusive right allegedly 
conferred upon the O.R.C. by the cited provisions of the 
Act. 

The second group of allegations is contained in para¬ 
graphs 17 and 18 of the amended complaint (App. 9-12) 
wherein it is set forth that the P.R.R. and the B.R.T. en¬ 
tered into an agreement regulating the movement of em¬ 
ployes to and from the brakeman class. As explained at 
page 37, infra , since the order of promotion is from 
brakeman to conductor, fluctuations in the service cause 
a more or less constant flow of men from the class of 
brakemen upward into the class of conductors or from 
the class of conductors downward into the class of brake- 
men. It is alleged in the complaint that the above stipu¬ 
lation constitutes a violation of certain provisions of the 
Railway Labor Act in that it purportedly relates to the 
working conditions of employes working as conductors in 
the conductors’ class, and since it was negotiated with the 
B.R.T., it is alleged to constitute a violation of the exclu¬ 
sive right of the O.R.C. to negotiate with respect to the 
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working conditions of conductors. It is furthermore as¬ 
serted that this stipulation violated and infringed upon 
an existing provision in an agreement between the P.R.R. 
and the O.R.C., which related to the working conditions 
of conductors. 

The two foregoing groups of allegations are both ap¬ 
parently intended by the appellants to show alleged viola¬ 
tions of some exclusive right of the O.R.C. by the B.R.T. 
and the P.R.R. So far as relates to the first group of 
allegations, namely, those having to do with the agreement 
between the P.R.R. and B.R.T. with respect to ticket col¬ 
lectors, the complaint makes it clear that the rights of the 
O.R.C., allegedly violated by this agreement, are rights 
purportedly arising from certain provisions of the Railway 
Labor Act and possibly also from the existing contract 
between the P.R.R. and the O.R.C. 

With respect to the second group of allegations, the 
rights of the O.R.C., which are alleged to have been vio¬ 
lated by the stipulation covering the movement of em¬ 
ployes into and out of the brakeman’s class, are asserted 
to have arisen not only out of the provisions of the Rail¬ 
way Labor Act, but also out of the existing contract be¬ 
tween the P.R.R. and the O.R.C. 

These two groups of allegations, viz. those arising out 
of the fact that the P.R.R. and the B.R.T. entered into an 
agreement with respect to ticket collectors and with re¬ 
spect to the movement of employes to and from the brake- 
man class, are contained in Count I of the complaint. 

A third and final group of allegations involving the 
appellee, P.R.R., is contained in Count II of the com¬ 
plaint. It is there charged that the P.R.R. committed a 
series of acts which are alleged to have been designed 
to embarrass, discredit and "weaken the O.R.C. and to 
assist and strengthen the B.R.T. and thereby to influence, 
coerce and interfere with the class of road conductors 
in their choice of a collective bargaining representative. 
The acts alleged to have been committed by the P.R.R. 
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can be classified, for convenience, into two sub-groups. 
The one sub-group consists of allegations of dealings 
between P.R.R. and B.R.T. and includes the making and 
publication of the agreements complained of in Count I, 
as well as a further course of dealing whereby the 
P.R.&. sought to arrange with the B.R.T. a settlement of 
all claims which had been presented by the B.R.T. against 
the P.R.R. to the National Railroad Adjustment Board. 
The other sub-group of allegations covering actions on 
the part of the P.R.R., which are claimed to have been 
in derogation of the right of road conductors to be free 
from interference, influence and coercion in their choice 
of a representative, consist of dealings between the P.R.R. 
and officials of the O.R.C. The legal theory upon which 
the appellants base their position that these alleged acts 
are a violation of the Railway Labor Act is simply that 
the acts in question constitute an interference with the 
choice of a representative by the class of road conductors 
because all of the acts in question were committed at a 
tim^ when the B.R.T. was planning a drive to secure the 
righf to represent road conductors. By enlarging the 
prestige of the B.R.T. and damaging the prestige of the 
O.R.C., it is alleged that these acts in fact operated to 
persuade employes in the road conductor class to favor 
the B.R.T., rather than the O.R.C., as their bargaining 
representative. The effect which these acts are alleged 
to have had upon the opinions and preferences of the in¬ 
dividual conductors is said to be sufficient to constitute 
such acts and unlawful interference, influence and coercion 
by the P.R.R. in the designation by the conductors of their 
authorized representative. 

In the light of the foregoing analysis of the allega¬ 
tions of Counts I and II of the appellants’ amended 
complaint, it is possible to state succinctly the legal ques¬ 
tions presented with respect to appellee, P.R.R., on this 
appeal as follows: 
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1. Whether the Railway Labor Act grants to the 

O. R.C. as the authorized representative of road 
conductors the exclusive right to bargain with the 

P. R.R. with respect to the rates of pay and work¬ 
ing conditions of a new’ class of employes and 
denies to the B.R.T. as the representative of road 
brakemen the right to bargain with respect thereto, 
even though the duties of the newr class of employes 
are a combination of some of the duties of road 
conductors and all of the duties of road brakemen. 

2. Whether the Railway Labor Act or the contract 
between the P.R.R. and the O.R.C. guarantees to 
the O.R.C. the exclusive right to bargain with re¬ 
spect to the conditions under which employes may 
enter the brakeman class after having performed 
service as road conductors and mav leave the 
brakeman class for the purpose of performing 
service as road conductors. 

3. Whether the provisions of the Railway Labor Act 
prohibiting interference, influence and coercion by 
a carrier of a class and craft of employes in their 
choice of a representative have been violated by 
the dealings of the P.R.R. with the B.R.T. with re¬ 
spect to the tw r o stipulations mentioned above and 
with respect to the settlement of B.R.T. claims or 
by the dealings between the P.R.R. and officials 
of the O.R.C. set forth in the complaint. 

B. The Law Involved. 

Since the appellants in their complaint assert that the 
actions of the P.R.R. set forth in Counts I and II con¬ 
stitute violations of certain provisions of the Raihvay 
Labor Act, it will be helpful at this point to discuss the 
provisions of the Act upon which the appellants rely, 
before proceeding to consider wfliether or not the allega- 
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tions contained in Counts I and II of the complaint state 
a claim upon which relief can be granted. 

The provisions of the Railway Labor Act specifically 
referred to in the complaint are those contained in Sub¬ 
sections First, Second, Third, Fourth, Seventh and Ninth 
of Section 2 of the Act. These subsections are a part of 
a group of provisions in the Act which are designated as 
“General Duties.” For the purpose of determining 
'whether these provisions support the appellants’ position, 
it will only be necessary to discuss that portion of each 
subsection ■which imposes specific duties upon carriers. 

Section 2, First, makes it the duty of all carriers to 
exert every reasonable effort to make and maintain agree¬ 
ments concerning rates of pay, rules and working condi¬ 
tions with their employes. The significance of this sub¬ 
section in the present case lies in the appellants’ apparent 
contention that the making of certain agreements with 
the B.R.T. constituted a failure on the part of the P.R.R. 
to “maintain” its existing agreement with the O.R.C. 

Section 2, Second, provides that all disputes between 
carriers and employes shall be settled if possible in con¬ 
ferences between the carriers and the designated and 
authorized representative of the interested employes. 
This subsection is apparently relied upon by the appellants 
in connection with their position that the O.R.C. was the 
authorized representative of road conductors and that the 
P.R.R. should have negotiated with the O.R.C. rather 
than the B.R.T. with respect to matters covered in the two 
stipulations complained of in Count I. 

Section 2, Third, provides that no carrier shall in any 
way interfere with, influence or coerce its employes in 
their choice of a representative for the purposes of the 
ActJ The provisions of this subsection are apparently re¬ 
garded by appellants as the basis for their claim that the 
making of the stipulations in question with the B.R.T. as 
well I as other dealings between the P.R.R. and the B.R.T. 
and between the P.R.R. and officials of the O.R.C. consti- 
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tuted unlawful interference, influence and coercion with 
respect to the choice of a representative by road conductors. 

Section 2, Fourth, provides that no carrier shall inter¬ 
fere in any way with the organization of its employes and 
that employes of a carrier shall have the right to bargain 
collectively through representatives chosen by the majority 
of employes in any craft or class. These provisions appar¬ 
ently apply to the appellants’ contention that the series 
of actions charged against the P.R.R. constituted unlawful 
interference with the road conductors’ organization and, 
furthermore, that dealings between the P.R.R. and the 
B.R.T. with respect to the stipulations involved in Count 
I of the complaint constituted a violation of the right of 
road conductors to bargain through the representative 
chosen bv the majority of their craft or class, i. e., the 
O.R.C. 

Section 2, Seventh, provides that no carrier shall 
change the rates of pay, rules or working conditions of its 
employes as embodied in agreements except in the manner 
prescribed in such agreements or in Section 6 of the Act. 
This subsection is apparently cited in connection with the 
appellants’ contention that certain stipulations in the 
agreement between the P.R.R. and the B.R.T. set forth in 
Count I of the complaint constituted changes in the work¬ 
ing conditions of conductors as embodied in an existing 
agreement between the P.R.R. and the O.R.C., and that 
such changes were made without observing the conditions 
set forth in the latter agreement or in Section 6 of the Act. 

Section 2, Ninth, provides that when the Mediation 
Board certifies to a carrier the designated and authorized 
representative of a class or craft of employes, the carrier 
shall treat with that representative as the representative of 
the employes for the purposes of the Act. The provisions 
of this subsection are also cited apparently in connection 
with the appellants’ contention that the P.R.R. dealt with 
the B.R.T. with respect to working conditions of con¬ 
ductors rather than with the proper representative of the 
conductors, i. e., the O.R.C. 
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ARGUMENT. 

I. The District Court Properly Dismissed the Appel¬ 
lants’ Motion for Summary Judgment and Properly Dis¬ 
missed the Complaint Insofar as the Allegations of Count 
III Thereof are Involved. 

On this appeal, the appellee, P.R.R. will not argue at 
length with respect to the action of the court below in 
dismissing the appellants’ motion for summary judgment 
against the Board on the basis of Count III of the 
amended complaint, nor with respect to the dismissal of 
the amended complaint insofar as the allegations contained 
in Count III thereof are involved. The Board, in its 
brief before this Court, adequately disposes of the issues 
raised by the allegations of Count III. 

However, this appellee does urge strongly that the 
court below was correct in dismissing the complaint with 
respect to Count III thereof, because the ultimate facts 
upon which the appellants rely for relief under Count III 
are the same facts alleged against the P.R.R. in Counts 
I and II. Those facts were before the Board when it 
refused to hold a hearing with respect to the charges of 
improper conduct brought by the O.R.C. against the 
P.R.R. and the B.R.T. Since the court below had before 
it, in the allegations of Counts I and II, all the facts 
which the O.R.C. had presented to the Board as the basis 
for its request that an election be not held, and since the 
question of the sufficiency of those facts to state a claim 
for relief was also before the court, the propriety of the 
Board’s action can be determined by this court in its 
consideration of whether or not the lower court properly 
dismissed the allegations of Counts I and II. If the 
lower court was correct in holding that Counts I and II 
failed to state a cause of action, then the Board, even if 
it had held a hearing as requested by the appellants, 
could have come to no other conclusion and was accord¬ 
ingly correct in proceeding as it did. Its refusal to hold 
a hearing does not entitle the appellants to the relief re¬ 
quested in Count HI of the complaint and the court below 
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was correct in so holding. For this court now to hold other¬ 
wise and require a hearing by the Board at this time would 
amount to insisting upon a futile technicality, in view of 
the failure of the allegations of Counts I and II to state 
a cause of action. 

The following sections of this brief will demonstrate 
that the charges contained in Counts I and II of the 
complaint are insufficient to establish any improper con¬ 
duct on the part of the P.R.R. which would render the 
election and certification of the Board invalid under the 
Railway Labor Act. It would, therefore, be futile and 
inequitable for this court to set aside the certification of 
the Board, which has been acted upon in good faith by 
the P.R.R., and remand the case to the Board with in¬ 
structions to hold a hearing with respect to allegations 
which this court would already have found to be insuffi¬ 
cient to establish any infringement upon the rights of 
the O.R.C. or any violation of the provisions of the Act. 
In short, this case can and should be entirely disposed 
of once it is determined that the court below properly 
dismissed the complaint insofar as the allegations of 
Counts I and II are concerned. 

n. Whether or Not the Complaint Should Have Been 
Dismissed Had the Allegations of Count HI Stood Alone, 
the Lower Court Properly Dismissed the Entire Com¬ 
plaint in the Light of the Allegations of Counts I and H. 

A. Allegations of Count I. 

1. Neither the Railway Labor Act nor any Agree¬ 
ment Between the P.R.R. and the O.R.C. Grants 
to the O.R.C., as the Authorized Representative 
of Road Conductors, an Exclusive Right to Rep¬ 
resent a New Class of Employes, Ticket Collect¬ 
ors, a Part of Whose Duties are Similar to 
Certain Duties Performed hy Conductors and the 
Balance of Whose Duties Consist of the Regular 
Duties of Brakemen. 

In paragraph 15 of the complaint (App. 7-8) the 
appellants set forth a provision in the agreement between 
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the P.R.R. and B.R.T. relating to a class of employes 
designated as “assistant conductors or ticket collectors.” 
It is alleged that the said provisions established a new 
craft or class which had never theretofore existed on the 
P.R.R. (App. 26; appellants’ brief, p. 9). The language 
of the provision in question indicates that the employes 
designated as ticket collectors are to be required to per¬ 
form duties which are a combination of the duty of assist¬ 
ing the conductor in the collection of tickets and fares, 
and also the duty of acting as brakeman or baggageman 
as a member of the crew of the train. The provision 
further sets forth the rate of pay to be allowed these 
employes and provides the manner in which they are to be 
selected and assigned to their duties. 

It is asserted in the complaint (App. 8-9) that the 
negotiation and conclusion of the agreement, containing 
the aforesaid provisions, by the P.R.R. with the B.R.T. 
constituted a violation of certain named provisions of 
the Railway Labor Act by reason of the fact that the 
agreement in question attempted to provide for the per¬ 
formance of “road conductors’ work,” and was an 
attempt “to carve out of the road conductors’ work a 
purported new class or craft of ‘assistant conductors’ ” 
(App. 14). 

! In determining whether or not the Railway Labor Act 
forbids the making of the stipulation here involved, it is 
necessary to consider the appellants’ apparent contention 
that the Act confers upon a labor organization authorized 
to represent a craft or class the exclusive right to con¬ 
trol and negotiate with respect to the performance of 
all tasks which are normally performed by members of 
the craft in question, and to fix by agreement the com¬ 
pensation and working conditions of all the employes of 
the carrier, any part of whose duties are similar to the 
duties normally performed by the craft. 

It should be noted first of all that the Railway Labor 
Act does not confer any rights upon employe representa- 
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tives as such. The only rights conferred by the Act 
are those Vhich are given to the employes themselves, and 
any rights which a labor organization acquires are rights 
which it derives indirectly through the employes whom 
it represents. Therefore, the question ultimately is 
whether or not the employes in a craft or class possess, 
under the provisions of the Railway Labor Act, what 
might be called a monopoly in the type of work tradi¬ 
tionally performed by employes in the craft. This ques¬ 
tion goes at once to the fundamental purposes and 
methods embodied in the Railway Labor Act. 

The purposes of the Railway Labor Act are set forth 
in Section 2 thereof. The broad objective Of the enact¬ 
ment is to avoid interruption to commerce by providing 
for the freedom of association of railroad employes, 
the independence of carriers and their employes in mat¬ 
ters of self-organization, and to provide machinery 
whereby all types of disputes between carriers and their 
employes may be settled in a prompt and orderly manner. 
It can be seen from these declarations of purpose that 
the Railway Labor Act is fundamentally a remedial 
statute providing machinery supposedly designed to 
achieve peaceful settlement of labor disputes between 
carriers and their employes ( Nashville C. & St. L. Ry. v. 
Railway Employees’ Dept., etc., 93 F. (2d) 340 (0. C. A. 
6th, 1937), certiorari denied, 303 TT. S. 649, 58 Sup. Ct. 
746 (1938)). The Act does not attempt to confer sub¬ 
stantive rights upon employes with respect to their rates 
of pay or working conditions; it is merely designed to 
insure them an opportunity to fix such working conditions 
by proper and peaceful bargaining with their employer 
(Virginian Ry. v. System Federation, 300 U. S. 515, 57 
Sup. Ct. 592 (1937)). The provisions of the Act with 
respect to crafts and classes of employes are merely 
designed as a guide for the employes in exercising their 
right of self-organization. These provisions do not at¬ 
tempt to provide the basis for determining what is a craft 
or class or what particular employes fall within it. 
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The fact that so-called craft lines are not fixed or 
determined either rigidly or otherwise by the provisions 
of the Act appears from that part of Section 1, Fifth, 
wherein it is provided that the jurisdiction or powers of 
employe organizations are not to be regarded as being 
limited or defined in any way by the provisions of the 
Act. Congress, in making the “craft or class” the 
bargaining unit for the purposes of the Bailway Labor 
Act, did so for the reason that it was obviously necessary 
to provide a unit composed of employes whose interests 
are common in that they perform generally the same type 
of work under similar conditions and, therefore, naturally 
fall into a group the members of which have common 
interests and which is large enough for practical bargain¬ 
ing purposes. Congress did not, in establishing the craft 
or class as the bargaining unit, intend any such far-reach¬ 
ing implication as the appellants here attach to it, namely, 
that once a craft or class has been determined for collec¬ 
tive bargaining purposes, the Railway Labor Act confers 
upon the members of that class and the organization that 
represents it an absolute monopoly over all tasks thereto¬ 
fore performed by those employes, so that there is a 
statutory prohibition against the carrier’s re-distributing 
any of those tasks, changing the type of work that these 
employes do, or permitting any of its other employes to 
perform work of a similar nature. 

The true intention of Congress in establishing the 
class or craft as the bargaining unit has received judicial 
recognition at the hands of this court in Mr. Justice 
Groner’s opinion in Brotherhood of Railroad Trainmen, 
et al. v. National Mediation Board, et al., 66 App. D. C. 
375, 88 F. (2d) 757 (1936). This court said at p. 759 and 
760 of 88 F. (2d): “The general purpose of the Labor Act 
was to promote peaceful and conciliatory consideration of 
labor disputes and especially to secure the right of collec¬ 
tive bargaining, through a representative chosen by a 
majority of the employees in a particular craft or class. 
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It is not going too far to say that the basic and underlying 
purpose of the Act was to insure representation in accord¬ 
ance with established custom to those employees whose 
interests are involved.” The court then pointed out that 
the precise or exact meaning of the -words ‘ 1 class or craft” 
was left uncertain bv the Act in order to insure this 
purpose. 

The provisions of the Act relied upon by the appel¬ 
lants and discussed above in the introduction to this argu¬ 
ment do not support the claim that the O.R.C. is granted 
by the Act the exclusive monopolistic control of a type 
of work which is arbitrarily designated as “conductors’ 
work.” Those provisions require the P.R.R. to make 
reasonable efforts to formulate agreements with its em¬ 
ployes, to settle disputes arising with regard to working 
conditions and other matters, to leave the employes free 
in their self-organization and choice of representatives, to 
refrain from disturbing arbitrarily any rights of its em¬ 
ployes fixed by agreements, and to bargain collectively 
in good faith with representatives duly designated and 
chosen by employes. 

It thus appears that the question as to which employes 
of a carrier shall perform certain work is a matter which 
is not fixed by the provisions of the Railway Labor Act 
in any way, and that the establishment of classes and 
crafts as appropriate bargaining units is not designed to 
establish any “ownership” of a particular type of work 
among the various classes or crafts or to fix or freeze 
the rights of employes within such crafts and classes with 
respect to their work. The Railway Labor Act leaves all 
such matters to be settled in conference and negotiation 
between the carrier and its employes. The purpose of 
the Act in this connection is solely to provide the ma¬ 
chinery whereby individual employes may determine who 
their representative shall be for the purpose of carrying 
on such negotiations with the carrier, looking toward the 
formation of an agreement with the carrier covering their 
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working conditions. The Act provides such machinery 
through the medium of the Mediation Board and confers 
upon that Board the power to determine who is the proper 
representative of a particular group of employes whose 
interests are in common. In determining which individuals 
this group shall include, the Mediation Board is em¬ 
powered to determine who fall within the group called a 
class or craft. But even this authority which is con¬ 
ferred upon the Board does not include any power to 
determine what work shall be done by that class or craft 
of employes after the representative has been chosen. 
Such matters are left to negotiation and agreement be¬ 
tween that group of employes through its representative 
and the carrier. Thus, this Court, through Mr. Chief 
Justice Groner, in Brotherhood of Railroad Trainmen, 
et al. v. National Mediation Board, et al., 76 App. D. C. —, 
135 F. (2d) 780, decided in February, 1943, said at p. 782 
of 135 F. (2d): “And the Board’s authority to determine 
who is the representative of a craft or class does not in¬ 
clude authority to define the type of work that each 
craft or class must do.” 

In other words, there is no basis in the Railway Labor 
Act upon which the appellants can found their conten¬ 
tion that the O.R.C. alone had the exclusive right to 
bargain with respect to the rates of pay and working 
conditions of a new craft or class of employes designated 
as ticket collectors. The mere fact that a part of the 
duties of such ticket collectors are similar to some of the 
duties performed by conductors does not automatically 
establish any right in the O.R.C. to act as the representa¬ 
tive of the members of this new craft, nor does it prohibit 
the carrier from establishing such a class and having the 
members thereof perform duties, some of which are similar 
to the duties of members of the class already represented 
by the O.R.C. 

It is common knowledge that the duties performed by 
various classes or crafts of railroad employes overlap and 
merge into one another. For instance, anyone who has 
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been a passenger on a railroad train knows that the duties 
of conductors and brakemen are similar in many respects. 
Both assist passengers on and off trains, both are re¬ 
sponsible for maintaining an inspection of the train, both 
have traditionally collected tickets and fares from pas¬ 
sengers. The main distinction between the two is that 
the conductor, as again is well-known, is the individual 
in command of the operation of the train, and he alone 
has this responsibility. 

This same situation exists with respect to many other 
classes or crafts of railroad employes. Engineers and 
firemen are both responsible for observing and checking 
signals and for the inspection of the locomotive on the 
road. Laborers and mechanics’ helpers in the shops where 
locomotives and cars are repaired perform similar duties, 
as do track laborers and helpers in the signalmen’s class, 
both of whom are required, for instance, to dig ditches, 
erect forms and perform other types of construction work 
necessary to the installation of signal equipment. 

Perhaps the most common example of a class or craft 
of employes some of whose duties are similar to the duties 
of many other railroad employes, is that of clerical em¬ 
ployes. This craft consists of the employes who perform 
all types of clerical work, such as, stenography, typing, 
billing, filing, maintaining records, making reports and 
other similar duties. There are few employes on a rail¬ 
road who are not called upon at some time to do work of 
that character, such as, making out reports, preparing 
records and the like. The contention of the O.R.C. in this 
case, if sound, would mean that no railroad could permit 
any employe not in the class or craft of clerks to perform, 
as a part of their duties, work of a kind which is in any 
way similar to the work done by the employes in the class 
of clerks. If the organization representing the clerks 
could successfully urge the same argument that the O.R.C. 
advances here, they coud maintain an action of this kind 
against the railroad if the latter permitted a conductor to 
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make out reports having to do with the consist and opera¬ 
tion of his train. Certainly a remedial statute like the 
Railway Labor Act should not be construed by implication 
to produce such a result, which result would deprive the 
railroad entirely of any flexibility in controlling the per¬ 
formance of its work by its employes. Matters of that 
character, such as, working conditions and rates of pay, 
are, as shown above, left by the Railway Labor Act to 
be settled by negotiation and agreement between the 
carrier and its employes. Since the Railway Labor Act 
does not exercise any control over or establish any rights 
in either the employes or their labor organizations, with 
respect to the type of work that a class or craft of em¬ 
ployes may be called upon to perform, it is obvious that 
there can be no legal basis for any claim such as the one 
presented here unless such a claim has its legal basis in an 
agreement between a class or craft of employes and the 
employer whereby the employer agrees that it will not 
permit any employes, not within the particular craft to 
do any work similar in any way to the work performed 
by the members of the particular craft in question. 

The O.R.C. has not made it clear either in the com¬ 
plaint or in their brief that they are contending that the 
act of the P.R.R. in entering into an agreement with the 
B.R.T., with respect to a new class or craft of ticket 
collectors, was a violation of any existing agreement with 
the O.R.C. However, they do make reference in para¬ 
graph 18 of their complaint (App. 11-12) to the following 
provision of the agreement then in effect between the 
P.R.R. and the O.R.C.: 

“5-F-l. When there is sufficient extra road service to 
justify the establishment of a regular extra conduc¬ 
tors’ list, such list may be established, if mutually 
agreeable to the division officers and the-local com¬ 
mittees.” 

If this provision of the agreement between the P.R.R. 
and the O.R.C. is cited by the appellants as establishing a 
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contractual obligation on the P.R.R. to refrain from per¬ 
mitting any employe except one designated as a “con¬ 
ductor” to perform any duties, any part of which may be 
similar to the work performed by conductors, and there¬ 
fore as being violated by the provision of the agreement 
with the B.R.T. establishing the class or craft of ticket 
collectors (set forth in paragraph 15 of the complaint), 
then it is necessary to consider the exact language of 
these two provisions. 

The agreement between the P.R.R. and the B.R.T. 
(set forth in paragraph 15 of the complaint) provides for 
the establishment of a class of employes to be known as 
ticket collectors and provides that they “shall, in addition 
to collecting tickets and fares, perform the work of brake- 
men or baggagemen as members of the crew.” Thus, the 
duties of this new class of employes consist of assisting 
the conductor in collecting tickets and fares and in per¬ 
forming the duties of a brakeman or baggageman. It is 
clear that there is no intention that ticket collectors shall 
act as conductors or take the place of conductors or per¬ 
form the work of conductors. They are simply members 
of the train crew who perform duties which are in part 
similar to those of some of the duties performed by a 
conductor, namely, collecting tickets and fares, but the 
balance of whose duties consist of performing the work 
of brakemen. They are subject to the supervision and 
direction of the conductor just like any other member of 
the crew and no train could be operated without a con¬ 
ductor no matter how many ticket collectors might be 
assigned to the train. 

The use of the phrase “extra service” and the phrase 
“extra conductor” do not signify that Regulation 5-F-l 
of the agreement between the P.R.R. and the O.R.C. is 
dealing with work to be performed by members of a pas¬ 
senger train crew under the supervision of the conductor 
in charge of the train. It is common knowledge, as 
pointed out above, that there is a conductor in charge of 
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every train. He is the employe who is responsible 
for the operation of the train and who has super¬ 
vision over the activities of all the members of the crew. 
When Regulation 5-F-l speaks of an “extra conductors’ 
list” it refers to a list of employes who are, so to speak, 
held in reserve to take the place of a regular conductor 
when the latter is unable to be present to perform his 
duties because of illness or for some other similar reason, 
or when extra trains are operated and because of the 
fluctuating nature of the operation of such trains no regu¬ 
lar conductor has been assigned to such a train. 

The contrast between the situations created by the 
provision in the agreement between the P.R.R. and the 
B.R.T. with respect to ticket collectors and the provision 
in the agreement between the P.R.R. and the O.R.C. with 
respect to the establishment of an extra conductors’ list 
is obvious. The ticket collectors do not and cannot take 
the place of the conductor in charge of the train but, as 
the complaint indicates (in paragraph 15) are merely 
assigned as a member of the train crew when the con¬ 
ductor, who is already in charge of the train, requires 
assistance in the collection of tickets and fares. The ticket 
collector, unlike the conductor, has no responsibility for 
the operation of the train, has no authority over the other 
members of the crew and simply performs a combination 
of duties, part of which are similar to those of the con¬ 
ductor and the balance of which are those of a brakeman 
or baggageman. In other words, the so-called ticket col¬ 
lector is plainly not “an extra conductor” in the sense in 
which that phrase is used in Regulation 5-F-l of the agree¬ 
ment between the O.R.C. and the P.R.R. The mere fact 
that Regulation 5-F-l uses the terms “extra conductor” 
and “extra conductors’ list” does not mean that it has 
been agreed by the P.R.R. and the O.R.C. that the former 
will insure to employes in the conductor class the absolute 
and exclusive right to perform any service, any part of 
which may be found to be similar to service performed by 
a conductor. 
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It is readily apparent, as noted heretofore, that a 
railroad would be completely deprived of the necessary 
flexibility in the assignment of its employes and in the 
performance of its business if it were required to use only 
the employes in a particular class to perform under any 
circumstances any work which is similar in part to work 
done by members of the class in question. For this reason, 
if for no other, Regulation 5-F-l of the conductors 1 agree¬ 
ment should not by implication be held to establish such 
an exclusive right in the employes of the road conductor 
craft. 

It has been shown, therefore, that there is neither a 
statutory nor a contractual prohibition against the estab¬ 
lishment by the P.R.R. of the new craft of ticket collec¬ 
tors with duties which are, in part, similar to duties per¬ 
formed by road conductors. It has been established that 
likewise there is no statutory or contractual right which 
road conductors or their representative, the O.R.C., have 
to insist that when the P.R.R. created the new class it was 
bound to do so only with the consent of the O.R.C., nor 
was the P.R.R. bound to consider the O.R.C. the repre¬ 
sentative of this new class and deal with it concerning the 
working conditions of the members of the class. 

If the O.R.C. is entitled to represent the members of 
this new craft and the management is prohibited from 
establishing the new craft and fixing its working condi¬ 
tions without the consent of the O.R.C., solely on the basis 
that part of the duties of the members of the craft are 
similar to those of road conductors, it is immediately ap¬ 
parent that the same argument may be made by the 
B.R.T. since the balance of the duties of the new class 
consist of those of brakemen or baggagemen, which latter 
employes are represented by the B.R.T. In other words, 
even assuming that there is some basis in the law for the 
contention of the O.R.C., there is just as sound a basis 
for contention by the B.R.T. that they have the right to 
represent this new class and that the P.R.R. could not 
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establish the class and deal with the O.R.C. in fixing its 
working conditions. When the situation involved in this 
dispute between the O.R.C. and the B.R.T. is analyzed, it 
is evident that it is, in fact, a representation dispute, with 
which this and other courts are all too familiar. It is, 
in fact, a contention by the O.R.C. that a new class or 
craft of employes having been established, the O.R.C. had 
the right to represent this class in collective bargaining 
with the P.R.R. The Railway Labor Act provides a simple 
and adequate means of determining such disputes. Sec¬ 
tion 2, Ninth, provides: 

“If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this Act, it shall be the duty 
of the Mediation Board, upon request of either party 
to the dispute, to investigate such dispute and to cer¬ 
tify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, 
the name or names of the individuals or organizations 
that have been designated and authorized to represent 
the employees involved in the dispute, and certify 
the same to the carrier. * * * In the conduct of 

any election for the purposes herein indicated the 
Board shall designate who may participate in the 
election and establish the rules to govern the elec¬ 
tion, * * V’ 

The courts have universally recognized that the Act 
contemplates that representation disputes of this kind 
must, in the first instance, be submitted to the Mediation 
Board for determination in accordance with the above- 
quoted provisions of the Act. Thus in Railway Em¬ 
ployees' Co-op. Ass’n. v. Atlanta, B. & C. R. Co., 22 F. 
Sup. 510, 514 (D. C. Ga., 1938), the court said: 

“The Mediation Board is given jurisdiction to 
determine and designate the lawful representative and 
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to provide measures which will insure a fair, free 
and uninfluenced expression of the employees 7 choice 
of such representatives. • • * 

‘‘I think that the court should abstain from any 
positive interference with the jurisdiction of the 
Mediation Board, unless it should become absolutely 
necessary to protect complainants 7 rights, and that 
the court should not complicate the exercise of the 
jurisdiction of the Mediation Board by any ruling 
that might be in the nature of prejudging issues which 
should properly be passed upon, certainly in the first 
instance, by the Mediation Board. 77 

To the same effect is Brotherhood of Locomotive Firemen, 
etc. v. Kenan, 87 F. (2d) 651 (C. C. A. 5th, 1937), 
certiorari denied, 301 U. S. 6S7, 57 Sup. Ct. 790 (1937). 

The case here, with respect to the existence of a valid 
representation dispute, is thus distinguishable from the 
case presented in Brotherhood of Railroad Trainmen v. 
National Mediation Board, supra, page 24. The latter case 
arose out of the fact that prior to 1920 the B.R.T. repre¬ 
sented yardmen in the Chicago Switching District of the 
Chicago & Northwestern Railway. In 1920 an outlaw strike 
of yard employes occurred, which tied up the service in this 
district. The B.R.T. was unable to control the employes 
they represented, and in order that the railroad might con¬ 
tinue to operate, the B.R.T. voluntarily, by agreement with 
the railroad and the O.R.C., turned over its representation 
of these men to the O.R.C. along with the contract which 
it had made with the railroad governing the working con¬ 
ditions of these employes. This situation remained in 
existence for over fifteen years until in 1935, the B.R.T., 
insisting that the situation should be restored to the status 
it occupied prior to 1920, invoked the services of the Na¬ 
tional Mediation Board to hold an election and make a 
certification to the effect that the B.R.T. was again 
entitled to represent these employes in the Chicago switch- 
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ing district. The Mediation Board refused to take juris¬ 
diction on the basis that this was not in fact a representa¬ 
tion dispute, but was an attempt by the B.R.T. to get 
the railway and the conductors to change the existing 
agreement so as to provide that trainmen represented by 
the B.R.T. would be used to do this work in the Chicago 
switching district instead of conductors represented by the 
O.R.C. This court, through Mr. Chief Justice Groner, 
sustained the action of the Mediation Board and held that 
such dispute as existed was one as to whether particular 
work should be done by one group of employes or by 
another, and that no dispute existed as to which organi¬ 
zation was the proper representative of conductors and 
which was the proper representative of trainmen. Mr. 
Justice Rutledge, in a concurring opinion, pointed out 
that f‘ there is no dispute as to the representation of 
either class. The B.R.T. makes no claim to represent the 
craft or class of conductors and the O.R.C. makes no claim 
to represent the craft or class of yardmen.” He quoted 
with approval a passage from the Mediation Board’s brief 
in the case, which stated a hypothetical case similar to the 
one then before the court, in the following manner (at 
p. 784 of 135 F. (2d): 

“Let us assume that 1,200 yardmen are all mem¬ 
bers of the B.R.T., and that that organization is ad¬ 
mitted to be the representative of the craft of yard¬ 
men, and that 400 road conductors all belong to the 
O.R.C., which concededly is the representative of that 
craft. The two unions are in violent dispute, how¬ 
ever, as to whether three men fall in one class or craft 
or the other. Such a dispute would obviously not be 
one as to the representation of a class or craft, inas¬ 
much as the representation of no craft or class was 
disputed.” 

Mr. Justice Rutledge, in commenting upon a situation of 
the kind involved in the case then before the Court, said: 
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“No one questions the right of any representative 
to represent the class or craft it now represents. No 
one contends there is a new or separate class for 
which a representative should be selected.” 

In the case at bar, on the contrary, it is alleged in 
an exhibit to the complaint (Exhibit G, App. 26) that “the 
Pennsylvania Railroad has had no craft or class of Assis¬ 
tant Conductors or Ticket Collectors and have not in the 
years gone by, reported such a craft or class to be in¬ 
corporated in the report M-300 I. C. C. Wage Statistics, 
Reporting Division No. 112.” Both the B.R.T. and the 
O.R.C. claimed the right to represent this new craft or 
class of employes. Since it had always been the universal 
practice on this railroad for brakemen to assist the con¬ 
ductor in the collection of tickets and fares, and since also 
the remaining duties of the new class of employes con¬ 
sisted entirely of performing the duties of brakemen, 
the P.R.R. concluded that the B.R.T. had the better claim 
to represent this new class. As a practical matter, when 
two or more organizations contend that they each have 
the right to represent a craft or class of employes, it has 
not been considered the function of the employing railroad 
to invoke the services of the Mediation Board to determine 
this dispute, and, in fact, it is extremely doubtful whether 
the railroad has the right to do so. In such instances, 
it has always been the practice, under Section 2, Ninth, 
of the Railway Labor Act, for one or both of the organi¬ 
zations to invoke the services of the Board in order that 
the employes involved may exercise a choice as to the 
organization they desire to represent them. If the con¬ 
tending organizations do not do so, the railroad must deal 
with one or the other of them. If it does so without a 
certification from the Mediation Board as to which organi¬ 
zation is the accredited representative, it does so, of 
course, at its peril in that if an election is later held and 
it is found that the railroad has dealt with the wrong 



34 


organization, then it must cease to deal with that organi¬ 
zation and bargain with the one certified by the Board. In 
the case at bar, however, although the remedy was 
obviously available to it, the O.R.C. made no attempt to 
invoke the services of the Mediation Board with respect 
to the dispute as to whether it or the B.R.T. was the 
proper representative of this new class or craft of em¬ 
ployes. Having failed to do so, it cannot now ask this 
court to make such a determination. The courts, as set 
forth above, have held that such disputes must be de¬ 
termined, at least in the first instance, by the Mediation 
Board and that the courts should not attempt to prejudge 
the issues. 

Even if it should be held by this court, however, that 
the situation in the case at bar is sufficiently like the 
situation presented in the case of Brotherhood of Railroad 
Trainmen v. National Mediation Board, supra, page 24, and 
that, therefore, there was in fact no real representation dis¬ 
pute over which the Mediation Board had jurisdiction at 
that time, such a dispute did, nevertheless, arise at a later 
date when, as set forth in Count III of the complaint, 
the B.R.T. invoked the sendees of the Mediation Board 
to determine the proper representative for the class of 
conductors. 

Count III of the complaint sets forth in paragraph 43 
(App. 119) that on or about December 2, 1942, the Board 
purported to order an election on the P.R.R. to deter¬ 
mine the bargaining representative for the class or craft 
of road conductors. The complaint further points out 
that although the O.R.C. protested against the holding 
of such an election, it nevertheless participated therein 
and that as a result thereof, the B.R.T. was certified by 
the Mediation Board as the representative of road con¬ 
ductors. Thus, at this later date, it is clear that there 
was a representation dispute of the kind contemplated by 
Section 2, Ninth, of the Railway Labor Act, and although 
that dispute related to the question of which organization 
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was the proper representative of road conductors, it is 
nevertheless true that the class of ticket collectors was in 
existence at the time, and if the O.R.C. contended, as it 
has with respect to Counts I and II of the complaint, that 
it had the right to represent ticket collectors, the oppor¬ 
tunity was present at the time this later election was held 
for the O.R.C. to insist that ticket collectors be voted 
along with road conductors. They made no such contention 
and made no attempt to have ticket collectors voted as a 
part of the conductors’ class at that time. They made no 
protest because ticket collectors were not voted and, in 
fact, entered into an agreement with the Brotherhood of 
Railroad Trainmen through the Mediation Board, deter¬ 
mining the employes who were eligible to vote in that 
election (Exhibit D, App. 83-85). 

While it is true that this election to determine the 
proper representative of road conductors is not involved 
in Counts I and II of the complaint, with which this brief 
is presently concerned, and is not directly related to the 
contention of the O.R.C., made in Count I, that it was the 
exclusive bargaining agent for ticket collectors, it, never¬ 
theless, is true that when this representation dispute sub¬ 
sequently arose and was determined by the Mediation 
Board, if the conductors seriously contended that ticket 
collectors were, in fact, a part of the craft or class of road 
conductors or that they had the right to represent ticket 
collectors because of the fact that those employes perform 
certain duties similar to conductors, the opportunity to 
test this question of representation was present when the 
dispute, with respect to the representation of road con¬ 
ductors, arose. Therefore, even if this Court should be of 
the opinion that the question of the representation of 
ticket collectors presented by the appellants in Counts I 
and II of the complaint was not an actual representation 
dispute within the meaning of Section 2, Ninth, of the 
Railway Labor Act, it is clear that such a representation 
dispute as was contemplated by the Act did exist in con- 
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neetion with the situation set forth in Count III of the 
complaint, and the opportunity was present at that time 
for the conductors to have the question determined as to 
whether ticket collectors should be considered as part of 
the craft or class of road conductors for representation 
purposes. Having failed to utilize the method provided 
by the Act for the determination of this question, the 
appellants may not have it initially determined by this 
Court. 

Therefore, with respect to the complaint of the O.R.C. 
to the effect that the P.R.R. violated the Railway. Labor 
Act and its agreement with the O.R.C. when it established 
a new class or craft of ticket collectors and bargained with 
the B.R.T. with respect to this class, it has been shown 
that no support for this claim of the conductors is found 
in the Railway Labor Act nor in the agreement with that 
organization. It has been shown further that this ques¬ 
tion involved a representation dispute within the meaning 
of Section 2, Ninth, of the Railway Labor Act, that the 
O.R.C. did not submit that dispute to the Mediation Board 
either at that time or at a later time when a representation 
dispute existed with respect to the craft of conductors, 
and that having failed to do so, they may not now ask the 
Court in the first instance to determine the question. 

2. The Rights of the O.R.C., as the Authorized 
Representative of Road Conductors, Were not In¬ 
fringed by the Agreement Between P.R.R. and 
B.R.T. With Respect to Conditions Under Which 
Employes May Enter the Brdkeman Class After 
Having Performed Service as Road Conductors 
and May Leave the Brakeman Class for the Pur¬ 
pose of Performing Service as Road Conductors. 

The provisions of the agreement between the P.R.R. 
and the B.R.T. which are alleged to have infringed upon 
the exclusive right of the O.R.C. to negotiate with respect 
to the movement of employes between the brakeman and 
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conductor class are set forth in paragraph 17 of the com¬ 
plaint (App. 9-11). It there appears that the provisions 
in question are contained in paragraphs 5-N-5 and 5-N-6 
of the said agreement. 

It is a matter of common knowledge that the order of 
promotion in railroad train service is from brakeman to 
conductor (App. 13). However, when a brakeman has 
become qualified to act as a conductor he does not neces¬ 
sarily begin immediately to perform service in the con¬ 
ductor’s class. His service begins only when the volume 
of business is such that the employes already working in 
the conductor class are unable to fill the required number 
of conductor positions and it becomes necessary to induct 
qualified men in the brakeman class into service as con¬ 
ductors. In the same way, when the volume of business 
is reduced and more employes than are needed are work¬ 
ing as conductors, a certain number of such employes with 
a junior standing in the conductor class are returned to 
service in the brakeman class, with the result that the 
younger brakemen -with the lowest seniority standing in 
the brakeman class are required to be furloughed from 
train service altogether. Paragraphs 5-N-5 and 5-N-6 
of the agreement between the P.R.R. and the B.R.T. deal 
with the circumstances arising from this flow of employes 
to and from the brakeman class. 

Subsection (a) of paragraph 5-N-5 provides that 
when employes working as road conductors are displaced 
from road conductor service they may return to the brake- 
man class and displace brakemen who are their juniors in 
that class. This right to return to the brakeman class is, 
however, made conditional upon the employes in question 
having been displaced from the conductor class because the 
amount of work in that class has fallen below a certain 
minimum. Thus, Subsection (a) provides that employes 
leaving the conductor class may return to the brakeman 
class and displace brakemen only when they have left the 
conductor class because regular conductors are earning 
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less than the value of 2600 miles a month and extra or 
unassigned conductors are earning an average of less than 
the equivalent of 4500 miles per month. 

Thus, a consideration of the exact provisions of Sub¬ 
section (a) of paragraph 5-N-5 indicates that the P.R.R. 
and B.R.T. were not attempting by this stipulation to 
specify the conditions or circumstances under which em¬ 
ployes should be removed from the conductor class. They 
merely provided that when employes are removed from the 
conductor class (presumably under the terms of the agree¬ 
ment governing road conductors) they should only be per¬ 
mitted to return to the brakeman class and displace brake- 
men from positions under certain specified conditions. It 
appears to be too clear for extended argument that such 
a provision does not infringe upon the rights of the O.R.C. 
or attempt to fix the rights of road conductors. It rather 
represents an effort on the part of the B.R.T., as the 
authorized representative of road brakemen, to protect and 
safeguard the rights of employes in the brakeman class. 

Subsection (b) of paragraph 5-N-5 contains provi¬ 
sions relating to the converse of the situation covered by 
Subsection (a), namely, the flow of employes from the 
brakeman class to the conductor class. It is there pro¬ 
vided that when regular conductors earn an average of 
3200 miles per month and extra conductors an average of 
5500 miles per month, certain employes working in the 
brakeman class who have been previously reduced from the 
conductor class into the brakeman class shall no longer 
be permitted to remain in the brakeman class. Here again 
the parties to the agreement did not attempt to provide 
when or how many employes would have to be taken into 
the conductor class. They merely provided that when a 
certain volume of work is available in the conductor class, 
a relative number of men previously reduced from the con¬ 
ductor class to the brakeman class shall no longer be per¬ 
mitted to work in the brakeman class. Thus, by the pro¬ 
visions of Subsection (b) of paragraph 5-N-5 the B.R.T. 
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and the P.R.R. did not attempt in any way to intermeddle 
with the internal affairs of the employes in the conductor 
class. 

Subsection (c) of paragraph 5-N-5 provides that the 
management of the P.R.R. shall keep and furnish to the 
B.R.T. records indicating the volume of work available in 
the conductor class. This was a perfectly proper matter 
for negotiation between the P.R.R. and the B.R.T. since it 
is clearly concerned with the enforcement of the provisions 
of Subsections (a) and (b) of paragraph 5-N-5 wilich in 
turn relate solely to the working conditions and other in¬ 
ternal matters of the brakeman class. 

Paragraph 5-N-6 of the agreement between the P.R.R. 
and the B.R.T. deals with the situation where extra or 
unscheduled W'ork arises in the conductor class and the 
employes working in that class are unable to handle such 
additional w^ork. Paragraph 5-N-6 provides that the P.R.R. 
and the B.R.T., through local officials, will determine the 
manner in which employes working in the brakeman class, 
who are qualified to work in the conductor class, will be 
called and assigned to the performance of such extra or 
unscheduled w’ork in the conductor class. 

It is suggested in the complaint (App. 11) that paragraph 
5-N-6 of the agreement between the P.R.R. and the B.R.T. 
constitutes a violation of certain provisions of the Railway 
Labor Act by reason of the fact that it attempts “to pro¬ 
vide under wffiat conditions and under what circumstances 
a road brakeman, baggageman, or alleged assistant con¬ 
ductor or ticket collector, working as such, will enter the 
ranks of the class and craft of a road conductor and engage 
in the w T ork of a road conductor * * * .” This statement in¬ 
volves the contention that the O.R.C. as the authorized repre¬ 
sentative of the craft and class of road conductors possessed, 
by virtue of the Railway Labor Act, the exclusive right to 
determine the manner in which employes not w r orldng in 
the road conductor class will be called to perform service 
as conductors when the employes already in the conductor 




40 


class are unable to handle such service. In other words, 
the appellants here adopt the position that the Railway- 
Labor Act confers upon the authorized representative of 
a class or craft of employes the exclusive right to determine 
how individuals are to be selected for induction into such 
craft or class. 

From the provisions of the Railway Labor Act upon 
which the appellants rely, discussed in the introduction 
to this argument, it is clear that such provisions do not 
operate to confer upon an authorized representative of 
employes the rights of an exclusive employment agency. 
There is nothing in any other provision of the Railway 
Labor Act which could by any possibility be construed as 
conferring that right. The Act does confer upon em¬ 
ployes in a craft, through their organized representative, 
the exclusive right to negotiate with the carrier agreements 
governing the rates of pay and working conditions of 
employes already in such craft or class. That right, how¬ 
ever, does not carry with it the further right, which the 
appellants assume in this case, to determine how persons 
not Working within the craft will be brought therein. 
That the policy of the Act is opposed to the control by 
a labor organization of the induction of employes into 
the class represented by that organization appears from 
the following portion of Section 2, Fifth: 

“No carrier, its officers, or agents shall require any 

person seeking employment to sign any contract or 

agreement promising to join or not to join a labor 

organization; • • 

In other words, the method by which persons are to be 
selected for service in a craft or class is a matter which 
is left, so far as the provisions of the Act are concerned, 
to the discretion of the employer. This policy of the Act, 
prior to the amendments of 1934, was recognized in the 
following language from the case of Texas & N. 0. R. 
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Co., et al. v. Brotherhood of Ry. & 8. S. Clerks, 281 U. S. 
548, 571, 50 Sup. Ct. 427, 434 (1930): 

“The Railway Labor Act of 1926 does not interfere 

with the normal exercise of the right of the carrier 

to select its employees * • V’ 

Since there is nothing in the amendments of 1934 which 
expresses a contrary policy, it can be assumed that the 
Railway Labor Act as now constituted also leaves to the 
discretion of the employer the manner of selecting em¬ 
ployes for induction into the various crafts and classes. 
Consequently, the provisions of paragraph 5-N-6 of the 
agreement between the P.R.R. and the B.R.T. which pro¬ 
vide for the manner in which employes in the brakeman 
class will be called to perform work in the conductor 
class, do not constitute a violation of any right of the 
O.R.C. established by the Railway Labor Act. 

It has thus been shown that neither paragraph 5-N-5 
nor paragraph 5-N-6 of the agreement between the P.R.R. 
and the B.R.T. constitute a violation of the Railway Labor 
Act by reason of any supposed infringement upon the 
exclusive rights of the O.R.C. It only remains to be de¬ 
termined, therefore, whether or not any provision of the 
contract between the O.R.C. and the P.R.R. has been vio¬ 
lated by the action of the P.R.R. and the B.R.T. in agree¬ 
ing upon these two stipulations. The only provision of 
the P.R.R.-O.R.C. agreement relied upon by the appellants 
in their complaint (App. 11-12) is Regulation 5-F-l con¬ 
sidered above. That Regulation provides that, when there 
is a sufficient volume of unscheduled or extra service in 
the conductor class to justify the establishment of a 
regular group of employes to perform nothing but con¬ 
ductor^ service, such group may be established by agree¬ 
ment between the local officials of the P.R.R. and the local 
officers of the O.R.C. 

What has been said above with respect to paragraph 
5-N-5 of the agreement between the P.R.R. and the 
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B.R.T. in connection with the question whether or not 
that paragraph constitutes a violation of any provision 
of the Railway Labor Act, is sufficient to show that the 
P.R.R. and the B.R.T. in making that stipulation did not 
attempt to control employes within the conductor class 
nor to determine the volume of work to be performed by 
such employes or the number of employes to be assigned 
to such work. Paragraph 5-N-5 merely set forth the 
conditions under which persons previously working as 
conductors would be permitted to return to the brakemen 
class and the conditions under which such employes who 
had returned to the brakeman class would have to leave 
that I class. Nowhere in paragraph 5-N-5 is there any 
language which purports to determine when an employe 
or employes shall be required to leave the conductor class 
or shall be required to enter the conductor class. Con¬ 
sequently, there can be no conflict between the provisions 
of paragraph 5-N-5 of the P.R.R.-B.R.T. agreement and 
the provisions of Regulation 5-F-l of the P.R.R.-O.R.C. 
agreement. 

As noted above, paragraph 5-N-6 of the agreement 
between the P.R.R. and the B.R.T. provides that the local 
officials of the railroad and the B.R.T. shall have the 
right to determine the manner in which men regularly 
assigned to, and working in, the brakeman class shall be 
called for service in the conductor class when the volume 
of conductor’s work cannot be adequately handled by all 
of the regular and extra conductors already in that class. 
In order to understand the relationship of paragraph 
5-N-6 of the B.R.T. agreement and Regulation 5-F-l of 
the O.R.C. agreement, it is necessary that a brief ex¬ 
planation be given of the manner in which extra and un¬ 
scheduled work in the conductor class is ordinarily 
handled. 

In general, when an extra or unscheduled train is to 
be operated and an extra crew must be formed to operate 
such train, the carrier will call for service in the conductor 
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position on that train an employe regularly working in 
the brakeman class who is qualified to act as a conductor. 
In other words, the employes who normally fill conductor’s 
positions on extra and unscheduled trains are employes 
whose regular employment is in the brakeman class and 
whose service in the conductor class is incidental and 
irregular. However, when the number of unscheduled 
extra trains becomes substantial, there is sufficient extra 
conductor service to justify the establishment of a list 
containing a group of employes who are regularly brought 
within the conductor class and who perform nothing but 
such unscheduled conductor service. The determination 
of whether or not the volume of extra and unscheduled 
work justifies the creation of such a group of employes 
is left, by Regulation 5-F-l of the P.R.R.-O.R.C. agree¬ 
ment, to the determination of the local officials of the 
railroad and the O.R.C. 

Paragraph 5-N-6 of the agreement between the P.R.R. 
and the B.R.T. represents an attempt to provide both for 
the situation where an extra conductors’ list is not estab¬ 
lished and also for the situation where such a list has been 
estabished. It does not specify when an extra conductors’ 
list shall be established nor how many employes shall be 
placed on that list. It contemplates only the situation 
where, whether or not an extra conductors’ list has been 
established, the regular and extra employes working ex¬ 
clusively in the conductor’s class are unable to handle 
the total volume of conductor service. In such case 
paragraph 5-N-6 of the P.R.R.-B.R.T. agreement provides 
the manner in which employes working in the brakeman 
class will be called and assigned to perform the conductor 
service which cannot be handled by employes in the con¬ 
ductor class. 

Again it becomes obvious that paragraph 5-N-6 of the 
B.R.T. agreement is not in conflict with, nor an infringe¬ 
ment upon, the provisions of Regulation 5-F-l of the 
O.R.C. agreement. Paragraph 5-F-l operates alone and 
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independently of paragraph 5-N-6. In other words, the 
determination of whether or not a regular list or group 
of conductors shall be estabished to handle unscheduled 
conductor service was still within the hands of the O.R.C. 
and the P.R.R. after paragraph 5-N-6 of the B.R.T. agree¬ 
ment was written. The latter attempted only to provide 
for the handling of unscheduled conductor service when 
the action taken by the O.R.C. with the P.R.R. under regu¬ 
lation 5-F-l was inadequate to handle the total volume of 
conductor service. That paragraph 5-N-6 of the B.R.T. 
agreement was intended to operate entirely subject to the 
provisions of Regulation 5-F-l of the O.R.C. agreement 
appears in the opening words of the former stipulation: 

“When a conductor vaeancv occurs at a time when 
regular or extra conductors are not available * * 

It has thus been shown that paragraphs 5-N-5 and 
5-N-6 of the P.R.R.-B.R.T. agreement do not violate any 
provision of the Railway Labor Act and are not in conflict 
with the provision of the P.R.R.-O.R.C. agreement relied 
upon by the appellants. Consequently, the appellants 
have failed to state a claim upon which relief can be 
granted in connection with the stipulations contained in 
paragraphs 5-N-5 and 5-N-6 of the P.R.R.-B.R.T. agree¬ 
ment. 

B. Allegations of Count II. 

Neither the Dealings Between the P.R.R. and 
the B.R.T. Nor the Dealings Between the P.R.R. 
and Officials of the O.R.C., as Set Forth in Count 
II of the Complaint, Constitute. Interference, In¬ 
fluence or Coercion of Road Conductors hy the 
P.R.R. in Violation of the Railway Labor Act. 

(a) None of the acts alleged constitute inter¬ 
ference, influence or coercion in the light of well 
recognized law. 

In Count II of the complaint the appellants set forth 
certain facts with respect to the dealings of the P.R.R. 
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both with the B.R.T. and the O.R.C. It is there alleged 
that these dealings constitute a series of acts which were 
designed to embarrass, discredit and weaken the O.R.C. 
and to assist and strengthen the B.R.T. and thereby to 
influence, coerce and interfere with the class and craft of 
road conductors in their choice of a collective bargaining 
representative (App. 14). 

The provisions of the Railway Labor Act containing 
prohibitions against the use of interference, influence and 
coercion with regard to the choice or designation of repre¬ 
sentatives are contained in Section 2, Third, which reads 
as follows: 

“Third. Representatives, for the purposes of this 
Act, shall be designated by the respective parties 
without interference, influence, or coercion by either 
party over the designation of representatives by the 
other; and neither party shall in any way interfere 
with, influence, or coerce the other in its choice of 
representatives. Representatives of employees for the 
purposes of this Act need not be persons in the employ 
of the carrier, and no carrier shall, by interference, 
influence, or coercion seek in any manner to prevent 
the designation by its employees as their representa¬ 
tives of those who or which are not employees of the 
carrier.” 

While, as will be shown below, there is a complete 
absence of any facts which may properly be construed as 
constituting interference, influence or coercion of any kind 
by the P.R.R., it should nevertheless be observed at the 
outset that the purpose of the foregoing provision of the 
Railway Labor Act is merely to assure that the designation 
of representatives for collective bargaining purposes shall 
be free from any undue control by the carrier. Thus, it 
is only such interference, influence or coercion as relates 
to and affects the designation by a group of employes of 
their collective bargaining representative that the Act 
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seeks to prohibit. It should also be noted for the purposes 
of this case that the interference, influence and coercion 
prohibited by the Act is that which relates to and is 
directed, against the “party” choosing a representative. 
In other words, where the interference, influence or coer¬ 
cion is said to have been exercised by the carrier, it must 
be shown to have been directed against the individual 
employes in a craft or class in connection with the desig¬ 
nation of their collective bargaining representative. 

The first allegations of Count II charging unlawful 
interference, influence and coercion on the part of the 
P.R.R. relate to certain dealings between the P.R.R. and 
the B.R.T. Thus it is set forth (App. 14-15) that the 
P.R.R. agreed with the B.R.T. to the stipulations chal¬ 
lenged in Count I, incorporated them into an agreement 
with the B.R.T., and circulated copies of that agreement 
among road conductors. The publication and circulation 
of the agreement is apparently alleged for the purpose of 
supporting an inference that this constituted a form of 
direct influence and coercion upon the road conductors 
in connection with their selection of a representative. 

In other words the contention is apparently being 
advanced by the O.R.C. that, because the P.R.R. and the 
B.R.T. entered into an agreement which made certain con¬ 
cessions of a nature favorable to the employes repre¬ 
sented by the B.R.T., thereby the prestige of the B.R.T. 
was enhanced and that as a consequence it was thereby 
indicated to other railroad employes, including road con¬ 
ductors, that the B.R.T. had shown itself to be a successful 
and effective bargaining agent. The consequence appar¬ 
ently alleged is that, therefore, the road conductors were 
inevitably brought to the conclusion that the BJEt.T. might 
prove to be a more effective bargaining agent for them 
than the organization which at that time represented them, 
namely the O.R.C., and that consequently such action con¬ 
stituted unlawful interference, influence and coercion of 
the free choice of a bargaining representative by the 
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road conductors. However it cannot seriously be con¬ 
tended that, when a carrier makes concession to one of 
the organizations with which it deals, such concessions 
are unlawful and improper merely because they enhance 
the prestige of that organization and, by way of contrast, 
discredit and embarrass all other organizations which 
have not secured similar concessions. If such were the law 
it is obvious that the whole process of collective bargain¬ 
ing would be rendered ineffective and unworkable because 
a carrier would be prohibited from making an agreement 
with any one organization which granted concessions to 
the employes represented by that organization which were 
in any respect different from concessions granted to all 
other railroad employes. 

This contention of the O.R.C. is not rendered valid by 
their allegation that the agreement was made with the 
B.R.T. at a time when that organization was conduct¬ 
ing a campaign to secure the right to represent road 
conductors. A carrier is not required to keep itself 
informed of the plans and programs of the labor organi¬ 
zations with which it deals and is, in fact, prohibited 
by the Railway Labor Act from intermeddling in such 
matters. Therefore, the existence of an inter-union juris¬ 
dictional campaign cannot alone and of itself be held to 
color the dealings of a carrier with one of the organiza¬ 
tions engaged in that campaign. If such circumstances 
were held to render unlawful an otherwise proper course 
of dealings between a carrier and a labor organization, 
railroad companies would find it necessary to suspend all 
relations with the unions involved in a jurisdictional 
campaign for fear that some dealings with one or the 
other organization would be construed as action designed 
to strengthen the one and weaken the other in the opinions 
of the employes who would ultimately be called upon to 
choose between the two. 

Since the mere making of an agreement favorable to 
the employes represented by the B.R.T. cannot constitute 
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influence or coercion upon the road conductors in a sub¬ 
sequent choice of a representative, the appellants real 
contention in connection with these allegations must be 
to the effect that the making and circulation of the B.R.T. 
agreement by the P.R.R. constituted unlawful interference, 
influence and coercion because certain provisions in that 
agreement represented an infringement upon the bargain¬ 
ing rights of the O.R.C. This contention rests in turn 
entirely upon the appellants 7 earlier contentions embodied 
in Count I of the complaint to the effect that the stipula¬ 
tions dealing with ticket collectors and with the movement 
of employes into and out of the brakeman class were un¬ 
lawful. These contentions have been completely analyzed 
and disposed of in earlier portions of this argument and 
it is therefore unnecessary to reconsider them at this 
point. 

The complaint alleges that the agreement between the 
P.R.R. and the B.R.T. was published and circulated by 
the P.R.R. among road conductors. This fact, even if 
taken to be correct and accurate, can add nothing to the 
appellants’ charge that the P.R.R. was guilty of unlawful 
interference, influence anl coercion by making the agree¬ 
ment with the B.R.T. Unless the agreement in itself was 
unlawful there can be no violation of the law in the mere 
circulation and publication of that agreement. Neverthe¬ 
less, there w'ould obviously have been no impropriety in 
the circulation of the agreement among road conductors, 
since it is a matter of common knowledge that conductors 
are supervisory employes in charge of all other members 
of a train crew”. In view of that fact, it is only natural 
and proper that, in the ordinary course of business, the 
P.R.R. would have been justified in taking steps to famil¬ 
iarize its conductors with a new collective agreement set¬ 
ting forth the rules and working conditions governing 
a group of employes under the conductors’ supervision. 

The only remaining allegation of dealings between 
the P.R.R. and the B.R.T. consist of the charge in para- 
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graph 28 of the complaint (App. 15) that the P.R.R. sought 
to effect a settlement with the B.R.T. of all claims which 
had been filed by that organization with the National Rail¬ 
road Adjustment Board and gave wide circulation to a 
copy of the proposed settlement. This action is again 
said to have been taken by the P.R.R. in an effort to pro¬ 
mote good will toward the B.R.T. and thereby weaken 
and discredit the O.R.C. 

It should be noted that the complaint does not allege 
that copies of the proposed settlement of B.R.T. claims 
were circulated especially among road conductors. The 
charge is simply that the proposed settlement was pub¬ 
lished and given wide circulation. The most important 
consideration in connection with this allegation is the 
fact that the dealings between the P.R.R. and the B.R.T. 
are so clearly lawful and proper that no amount of 
publication of the fact of those dealings could constitute 
unlawful interference, influence or coercion. Like any 
individual against whom a claim or suit has been filed, the 
P.R.R. was privileged to make any adjustment or settle¬ 
ment of the claims of the B.R.T. that appeared profitable 
or favorable to the carrier. Furthermore, the Railway 
Labor Act in Section 2 lists, as one of the general pur¬ 
poses of the Act, i ‘ to provide for the prompt and orderly 
settlement of all disputes growing out of grievances or 
out of the interpretation or application of agreements/’ 
and Section 2, First, imposes upon carriers the duty of 
exerting every reasonable effort to settle all disputes 
arising out of the application of collective agreements. 
In seeking to make a settlement of B.R.T. claims the 
P.R.R. was attempting to fulfill those obligations imposed 
by the Railway Labor Act. As in the case of the other 
dealings between the P.R.R. and the B.R.T. discussed 
above, it should be noted here that the allegation of a 
pending dispute between the B.R.T. and the O.R.C. with 
respect to the representation of road conductors is not a 
proper basis for contending under the law that the P.R.R. 
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should have suspended all relations with the B.R.T. so 
as to avoid enhancing the prestige of that organization. 

The remaining group of allegations in Count II of the 
complaint relate to dealings between the P.R.R. and officials 
of the O.R.C. In connection with these allegations it 
should be noted that none of the dealings are shown to 
have ever been communicated to individual road con¬ 
ductors. Thus, one of the essential elements of the offense 
of exercising improper interference, influence and coercion 
under Section 2, Third, of the Act is entirely missing. 
The appellants, however, repeat their charge that these 
dealings with the officials of the O.R.C. tended to weaken 
and discredit that organization. 

The first allegation is contained in paragraph 29 of 
the complaint (App. 15-16) and consists of the assertion 
that the P.R.R. engaged in dilatory tactics in dealing 
with the O.R.C. The only specific allegation supporting 
this factual conclusion is that no conferences were held 
between representatives of the P.R.R. and the O.R.C. from 
July 24, 1942, until August 27, 1942. In other words, a 
period of slightly over one month without formal con¬ 
ferences between the parties is asserted to constitute a 
failure and refusal to bargain and negotiate in good faith 
with the O.R.C. This statement on its face appears in¬ 
sufficient to support the appellants * position that the 
P.RiR. thus violated its duty to the O.R.C. under the 
Railway Labor Act. However, other facts set forth in 
the complaint serve even more definitely to establish the 
insufficiency of this allegation. Thus, it is shown in Count 
I of the complaint (App. 6-7) that prior to July 24, 1942, 
the P.R.R. had actively conducted joint negotiations over a 
long period of time (App. 5-6) with the B.R.T. and the 

O. R.C. in an effort to change the existing joint contract 
with those organizations. It is further set forth that on 
August 3, 1942, the O.R.C. served formal notice upon the 

P. R.R. of its withdrawal from those joint negotiations. 
Thus, at least until August 3, 1942, negotiations proceeded 
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on a joint basis and the O.R.C. had no more right to 
demand conferences with the P.R.R. than did the B.R.T. 
The period following the withdrawal of the O.R.C. on 
August 3, 1942, until the resumption of conferences be¬ 
tween the P.R.R. and the O.R.C. on August 27, 1942, 
represents a cessation of all conferences of only a little 
more than three w-eeks’ duration. Considering the un¬ 
certainty and confusion surrounding the desires and pur¬ 
poses of the O.R.C. following its withdrawal from joint 
negotiations, it cannot be said that the P.R.R. acted un¬ 
lawfully in failing to hold conferences with representatives 
of the O.R.C. during this period. There being no element 
of unlawful delay or refusal to bargain in the facts set 
forth in the complaint, there is an entire lack of support 
for the appellants’ contention that the action of the 
P.R.R. embarrassed the O.R.C. and constituted unlawful 
interference, influence and coercion of road conductors in 
their choice of a representative. 

In paragraph 30 of the complaint (App. 16) the ap¬ 
pellants alleged that the P.R.R. made certain verbal state¬ 
ments to officials of the O.R.C. at a conference of Sep¬ 
tember 4, 1942, in an effort to “coerce” the O.R.C. “into 
the acceptance of rules and working conditions not satis¬ 
factory to it.” This allegation represents an attempt on 
the part of the appellants to construe Section 2, Third, 
of the Railway Labor Act as prohibiting a carrier from 
exercising pressure or influence upon a labor organization 
in the course of collective bargaining with that organiza¬ 
tion. It is clear from the provisions of Section 2, Third, 
of the Act that the allegation here in question does not 
establish any legal claim for relief. The interference, 
influence and coercion referred to in that section is in¬ 
fluence that is brought to bear upon individual employes, 
rather than upon a labor organization, and the purpose 
of it must be to control the choice of a representative, 
rather than to obtain certain results in the course of 
negotiation of an agreement. 
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In view of the total lack of support in the Act for 
the position taken by the appellants in connection with 
the allegations contained in paragraph 30 of the complaint, 
it is really unnecessary to discuss those allegations in 
detail. However, brief reference will be made to them 
in order to show that, under no possibile view, could they 
state a claim for relief. The first statement alleged to 
have been made by representatives of the P.R.R. to 
officials of the O.R.C. was that the O.R.C. had failed to 
conclude an agreement with the management. This, of 
course, was merely a statement of fact well known to both 
of the parties to the conference. The second statement 
consisted of a reference to the proposed settlement of 
B.R.T. claims. This again was a proper statement of fact 
and was obviously intended to constitute an inducement 
to the O.R.C. to conclude an agreement with the P.R.R., 
and in connection therewith, to secure a settlement of its 
claims against the P.R.R. The third alleged statement by 
representatives of the carrier was an alleged “threat” 
that the B.R.T. was going to secure the right to represent 
road conductors. If this statement has any significance 
whatsoever, it was merely a warning by the P.R.R. officials 
that the O.R.C. might find it advantageous to forthwith 
conclude an agreement with the P.R.R. in an effort to 
forestall the proposed action by the B.R.T. There was 
nothing unfriendly or hostile about the statement since 
it constituted good advice, under the circumstances, which 
might have profitably been accepted by the O.R.C. 

The fourth statement said to have been made by 
representatives of the P.R.R. to officials of the O.R.C. in 
a conference on September 4, 1942, was to the effect that 
the management would not change its position with re¬ 
spect to the provisions of the P.R.R.-B.R.T. agreement 
challenged by the O.R.C. This statement, if it was made, 
constituted simply a denial of a demand by the O.R.C. 
of the right to negotiate with respect to matters already 
covered in the P.R.R.-B.R.T. agreement and thus could 
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not have been unlawful unless the conclusion of the agree¬ 
ment with the B.R.T. was itself unlawful. This again 
reverts to the questions discussed in earlier portions of 
this argument as to whether or not the stipulations with 
the B.R.T. were proper. There is no necessity of re¬ 
arguing those matters here. 

The appellants also charge that representatives of 
the P.R.R., in conference with officials of the O.R.C., ex¬ 
pressed disapproval of the participation in negotiations 
of a Vice President of the O.R.C. who was not an em¬ 
ploye of the P.R.R. It is true that Section 2, Third, of 
the Act makes it unlawful for a carrier to attempt to 
interfere with the designation as representative of em¬ 
ployes of a person who is not in the employ of the carrier. 
However, there is nothing in the allegations of paragraph 
30 of the complaint which indicates that the representative 
of the P.R.R. did any more than express dissatisfaction 
with the participation of that individual. It is not charged 
that the P.R.R. refused to deal with him. In fact, in 
Exhibit “G” of the complaint (App. 29) the O.R.C. sets 
forth the exact statement alleged to have been made in 
this connection by the representative of the P.R.R. When 
this statement is read it becomes obvious that the P.R.R. 
representative was merely calling attention to the fact 
that the local officers of the O.R.C. had always prided 
themselves on being able successfully to conduct negotia¬ 
tions with the P.R.R. and that the conference of September 
4, 1943, was the first instance in which a national officer 
of the organization had ever been called in to assist the 
local officers of the O.R.C. This was mere bargaining talk 
in an effort to induce the O.R.C. to conclude an agree¬ 
ment with the P.R.R. and did not represent an objection 
on the part of the P.R.R. to dealing with a national officer 
of the O.R.C. In fact, nothing in the statement as quoted 
by the appellants in Exhibit “G” to the complaint indi¬ 
cates that any reference was made to the fact that the 
national officer was not an employe of the P.R.R. 
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As previously noted, all of these alleged statements 
are lacking in any significance in this case because they 
w^re made at a bargaining conference between representa¬ 
tives of the P.R.R. and officials of the O.R.C. The effect¬ 
iveness of the processes of collective bargaining would be 
entirely destroyed if it were held that representatives of 
the carrier in those conferences could not make any state¬ 
ments to the officials of the labor organization which 
might be designed to induce the latter to enter into an 
agreement on terms desired by the railroad. The Railway 
Labor Act does not attempt to lay down any rules for the 
conduct of collective bargaining conferences, but rather 
leaves those matters to the good taste and judgment of the 
parties themselves. 

A detailed consideration of the actions alleged by the 
appellants in Count II to have constituted unlawful inter¬ 
ference, influence and coercion of road conductors in the 
choice of a collective bargaining representative shows that 
none of those actions amounted to the unlawful interfer¬ 
ence, influence or coercion prohibited by the Railw'ay Labor 
Act. The Supreme Court of the United States has defined 
the terms interference, influence and coercion as they are 
used in Section 2, Third, of the Act. In Texas & N. 0. 
R. Co. et al. v. Brotherhood of Ry. & S. S . Clerks, 281 
U. S. 548, 568, 50 Sup. Ct. 427, 433 (1930), that court 
said: 

“The intent of Congress is clear with respect to the 
sort of conduct that is prohibited. ‘Interference’ with 
1 freedom of action and ‘coercion’ refer to well- 
I understood concepts of the law. The meaning of the 
! word ‘influence’ in this clause may be gathered from 
i the context. Nosciiur a sociis. Virginia v. Tennessee, 
148 U. S. 503, 519, 13 S. Ct. 728, 37 L. Ed. 537. The 
use of the word is not to be taken as interdicting the 
i normal relations and innocent communications which 
are a part of all friendly intercourse, albeit between 
i employer and employee. ‘Influence’ in this context 
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plainly means pressure, the use of the authority or 
power of either party to induce action by the other in 
derogation of what the statute calls ‘ self-organization. ’ 
The phrase covers the abuse of relation or opportunity 
so as to corrupt or override the will, and it is no more 
difficult to appraise conduct of this sort in connection 
with the selection of representatives for the purposes 
of this act than in relation to well-known applications 
of the law with respect to fraud, duress, and undue 
influence.” 

The type of interference, influence and coercion pro¬ 
hibited by the Railway Labor Act is clearly such inter¬ 
ference, influence or coercion as will * ‘ corrupt or override 
the will” of the employes. It is submitted that none of 
the alleged actions taken by the P.R.R. are of that nature. 
In the Texas & N. 0. Railway Company case it was found 
that the railroad company involved had promoted the for¬ 
mation of a company union, had favored this company 
union and had endeavored to intimidate members of the 
independent union by the device of discharging members 
of that union. No such actions are alleged by the appel¬ 
lants in the present case. The appellants ’ allegations show 
only that the P.R.R. had entered into agreements with the 
B.R.T. and agreed to settle B.R.T. claims, actions which 
were not only proper but were in accordance with the in¬ 
tent and spirit of the Railway Labor Act; and that the 
P.R.R. while engaged in bargaining made statements de¬ 
signed to induce the O.R.C. to conclude an agreement 
covering the rules and working conditions of road con¬ 
ductors. None of these actions could constitute the type 
of unlawful interference, influence and coercion forbidden 
by the Railway Labor Act. In order to constitute a 
violation of Section 2, Third, the actions of a carrier 
must improperly dominate and influence the employes 
in the choice of representatives by the exertion of pres¬ 
sure and by the use of threats. Typical examples of 
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such improper influence and coercion would be threatening 
the discharge of individual employes, as in the Texas & 
N. 0. Railway Company case, or by threatening other simi¬ 
lar reprisals if a labor organization favored by the carrier 
is not chosen as the collective bargaining representative. 
The contention of the appellants that the P.R.R. improp¬ 
erly interfered with, influenced and coerced the class and 
craft of road conductors in the choice of a bargaining 
representative is, therefore, not supported by the allega¬ 
tions of the complaint. 

There is one further allegation made by the appellants 
in Count II, to the effect that the above-mentioned acts of 
the P.R.R. were done for the purpose of saving money 
through the use of assistant conductors to do conductor’s 
■work at less than conductor’s pay and through the settle¬ 
ment of B.R.T. claims at greatly reduced amounts. The 
action of the carrier in entering into agreements and set¬ 
tling claims for the purpose of saving money cannot be 
regarded as a violation of the Railway Labor Act, since 
nothing in that Act prohibits the carrier from endeavor¬ 
ing to save money. Since the making of the agreement 
and the settling of claims with the B.R.T. are shown 
above to have been both lawful and in accord with the 
expressed policies of the Railway Labor Act, the purpose 
for which those things were done by the P.R.R. cannot 
alone render them unlawful. 

i In view of the foregoing, it is submitted that the alle¬ 
gations of Count II of the complaint fail to set forth any 
action by the P.R.R. constituting interference, influence or 
coercion of road conductors in their choice of a representa¬ 
tive. The allegations, therefore, did not state a claim upon 
which relief could be granted and the District Court prop¬ 
erly dismissed the same. 

(b) Decisions cited by appellants are not ap¬ 
plicable. 

In support of their contention that the actions of the 
P.R'R. alleged in Count II of the complaint constitute un- 
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lawful interference, influence and coercion of the class and 
craft of road conductors in their choice of a collective bar¬ 
gaining representative, appellants have cited in their brief 
a number of cases. Among these cases is Virginian Ry. 
v. System Federation, supra, page 21 (appellants’ brief, 
12). It was found in this case that after certification of 
an A. F. of L. labor organization as the representative of 
shop craft employes the railroad company refused to deal 
with the organization as the duly accredited representa¬ 
tive, organized an independent association of its shop 
craft employes and sought to induce its employes to join 
the independent association. The distinction between the 
acts complained of in the Virginian Railway case and in 
the present case is obvious. There is here no allegation 
that the P.R.R. refused to bargain collectively with the 
O.R.C. with respect to matters shown to have been within 
the exclusive control of the craft of road conductors, 
or that the P.R.R. advised any of its employes to join the 

B. R.T. Furthermore, the principal issue in the Virginian 
Railway case related to the refusal of the carrier to bar¬ 
gain collectively with the representative which had begn 
chosen by its employes and certified by the National 
Mediation Board, and not to afriy acts of the carrier alleged 
to have coerced the employes prior to the designation of 
a bargaining agent. 

Railway Employees’ Co-Op. Ass’n v. Atlanta B. & 

C. R. Co., supra, page 30 is also cited (appellants’ brief, 
12). In that case the Association secured an order en¬ 
joining the railroad company from disregarding an agree¬ 
ment between the railroad company and the Association 
covering the class and craft of engineers and enjoining 
the railroad company from altering that agreement until 
settlement by the National Mediation Board of a dispute 
as to representation of the engineers. The facts were 
that there had been a working agreement between the As¬ 
sociation and the railroad company and that a dispute had 
arisen as to the representation of the engineers. The 
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services of the Board were invoked by the Association 
and after notice that the Board had accepted jurisdiction 
of the dispute, the railroad company had organized the 
“Engineers’ Organization of the Atlanta, Birmingham & 
Coast Railroad Company” as the representative of the 
engineers, in place of the Association, and had entered 
into a working agreement with the Engineers’ Organiza¬ 
tion. The evidence showed that certain executive officers 
in the railroad company advised certain engineers to join 
the Engineers’ Organization, but the court in its findings 
of fact said (p. 513): 

“There is no evidence of any threats by defendant or 
its officers to influence or coerce in the future any of 
i the engineers in the exercise of their right to select 
the representative of their own free choice or to inter¬ 
fere in any way with the handling of the dispute by 
the Mediation Board, and I find that there is not 
sufficient evidence in the present record to show an 
existing or imminent danger that defendant will be 
guilty of such conduct.” 
s 

It will be noted that the court took into consideration as 
possibly constituting unlawful interference, influence and 
coercion only threats by the railroad company made for 
the purpose of inducing the engineers to select a certain 
bargaining representative. There is no allegation by the 
appellants in the present case that any such action was 
taken by P.R.R. 

The appellants also cite a large number of decisions 
made under the National Labor Relations Act (Act of 
July 5, 1935, (49 Stat. 449), U. S. C. Title 29, Secs. 151, 
et seq). Many of these decisions relate to unfair labor 
practices under the National Labor Relations Act which 
do not involve interference with, restraint or coercion of 
employes in the choice of a collective bargaining agent. 
Furthermore the decisions cited by the appellants related 
to acts on the part of employers which were entirely 
different from the acts complained of in the present case. 
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The actions by employers which were found by the 
National Labor Relations Board in the cases cited in ap¬ 
pellants’ brief to be unfair labor practices under the 
National Labor Relations Act were clearly of a character 
which exercised coercion upon individual employes, while 
the allegations of the appellants in Count II of the com¬ 
plaint relate only to dealings with the B.R.T. and with 
officials of the O.R.C. in the course of collective bargaining 
conferences. In fact, the cases cited by the appellants 
under the National Labor Relations Act only serve to 
emphasize that the alleged actions of the P.R.R. in making 
agreements with B.R.T. and settling disputes with B.R.T. 
and in making statements to O.R.C. officials in the course 
of collective bargaining conferences are not such actions 
as come within the prohibition against interference, in¬ 
fluence and coercion of employes in their choice of a 
collective bargaining representative. Indeed they are 
obviously not acts which fall within any proper definition 
of interference, influence and coercion in any sense. 

CONCLUSION. 

It is respectfully submitted, therefore, that the judg¬ 
ment of the District Court should be affirmed. 
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EXCERPTS FROM RAILWAY LABOR ACT. 

The following provisions of the Railway Labor Act 
are involved in this case: 

“Sec. 1. * * * 

“Fifth. The term ‘employee’ as used herein in¬ 
cludes every person in the service of a carrier (sub¬ 
ject to its continuing authority to supervise and direct 
the manner of rendition of his service) who performs 
any work defined as that of an employee or subordi¬ 
nate official in the orders of the Interstate Commerce 
Commission now in effect, and as the same may be 
amended or interpreted by orders hereafter entered 
by the Commission pursuant to the authority which is 
hereby conferred upon it to enter orders amending or 
interpreting such existing orders: Provided, however, 
That no occupational classification made by order of 
the Interstate Commerce Commission shall be con¬ 
strued to define the crafts according to which railway 
employees may be organized by their voluntary action, 
nor shall the jurisdiction or powers of such employee 
organizations be regarded as in any way limited or 
defined by the provisions of this Act or by the orders 
of the Commission. 

“GENERAL PURPOSES. 

“Sec. 2. The purposes of the Act are: (1) To avoid 
any interruption to commerce or to the operation of 
any carrier engaged therein; (2) to forbid any limita¬ 
tion upon freedom of association among employees or 
any denial, as a condition of employment or otherwise, 
of the right of employees to join a labor organization; 
(3) to provide for the complete independence of car¬ 
riers and of employees in the matter of self-organiza- 
tion to carry out the purposes of this Act; (4) to 
provide for the prompt and orderly settlement of all 
disputes concerning rates of pay, rules, or working 


conditions; (5) to provide for the prompt and orderly 
settlement of all disputes growing out of grievances 
i or out of the interpretation or application of agree¬ 
ments covering rates of pay, rules, or ■working con¬ 
ditions. 

“GENERAL DUTIES. 

“First. It shall be the duty of all carriers, their 
officers, agents, and employees to exert every reason¬ 
able effort to make and maintain agreements concem- 
i ing rates of pay, rules, and working conditions, and 
i to settle all disputes, whether arising out of the ap- 
i plication of such agreements or otherwise, in order to 
avoid any interruption to commerce or to the opera- 
i tion of any carrier growing out of any dispute be- 
i tween the carrier and the employees thereof, 
i “Second. All disputes between a carrier or car¬ 
riers and its or their employees shall be considered, 
and, if possible, decided, with all expedition, in con- 
j ference between representatives designated and au- 
, thorized so to confer, respectively, by the carrier or 
i carriers and by the employees thereof interested in 
the dispute. 

“Third. Representatives, for the purposes of this 
Act, shall be designated by the respective parties 
without interference, influence, or coercion by either 
party over the designation of representatives by the 
other; and neither party shall in any way interfere 
with, influence, or coerce the other in its choice 
of representatives. Representatives of employees for 
the purposes of this Act need not be persons in the 
.employ of the carrier, and no carrier shall, by inter¬ 
ference, influence, or coercion seek in any manner to 
prevent the designation by its employees as their 
representatives of those who or which are not em¬ 
ployees of the carrier. 

“Fourth. Employees shall have the right to or¬ 
ganize and bargain collectively through representa- 



tives of their own choosing. The majority of any 
craft or class of employees shall have the right to 
determine who shall be the representative of the 
craft or class for the purposes of this Act. No car¬ 
rier, its officers or agents, shall deny or in any way 
question the right of its employees to join, organize, 
or assist in organizing the labor organization of their 
choice, and it shall be unlawful for any carrier to 
interfere in any way with the organization of its 
employees, or to use the funds of the carrier in main¬ 
taining or assisting or contributing to any labor or¬ 
ganization, labor representative, or other agency of 
collective bargaining, or in performing any work 
therefor, or to influence or coerce employees in an 
effort to induce them to join or remain or not to join 
or remain members of any labor organization, or to 
deduct from the wages of employees any dues, fees, 
assessments, or other contributions payable to labor 
organizations, or to collect or to assist in the collec¬ 
tion of any such dues, fees, assessments, or other 
contributions: Provided, That nothing in this Act 
shall be construed to prohibit a carrier from permit¬ 
ting an employee, individually, or local representa¬ 
tives of employees from conferring with management 
during working hours without loss of time, or to pro¬ 
hibit a carrier from furnishing free transportation to 
its employees wffiile engaged in the business of a labor 
organization. 

“Fifth. No carrier, its officers, or agents shall re¬ 
quire any person seeking employment to sign any 
contract or agreement promising to join or not to 
join a labor organization; and if any such contract 
has been enforced prior to the effective date of this 
Act, then such carrier shall notify the employees by 
an appropriate order that such contract has been dis¬ 
carded and is no longer binding on them in any way. 


* * * • • 







“Seventh. No carrier, its officers or agents shall 
change the rates of pay, rules, or working conditions 
1 of its employees, as a class as embodied in agreements 
except in the manner prescribed in such agreements 
or in section 6 of this Act. 

##**#*• 

“Ninth. If any dispute shall arise among a car- 
i rier’s employees as to who are the representatives of 
such employees designated and authorized in accord¬ 
ance with the requirements of this Act, it shall be the 
i duty of the Mediation Board, upon request of either 
i party to the dispute, to investigate such dispute and 
to certify to both parties, in writing, within thirty 
days after the receipt of the invocation of its services, 
the name or names of the individuals or organizations 
that have been designated and authorized to represent 
the employees involved in the dispute, and certify the 
same to the carrier. Upon receipt of such certifica¬ 
tion the carrier shall treat with the representative so 
! certified as the representative of the craft or class for 
the purposes of this Act. In such an investigation, 
the Mediation Board shall be authorized to take a 
i secret ballot of the employees involved, or to utilize 
any other appropriate method of ascertaining the 
i names of their duly designated and authorized repre¬ 
sentatives in such manner as shall insure the choice 
of representatives by the employees without interfer¬ 
ence, influence, or coercion exercised by the carrier. 
In the conduct of any election for the purposes herein 
i indicated the Board shall designate who may partici¬ 
pate in the election and establish the rules to govern 
the election, or may appoint a committee of three 
neutral persons who after hearing shall within ten 
days designate the employees who may participate in 
the election. The Board shall have access to and 
have power to make copies of the books and records 



of the carriers to obtain and utilize such information 
as may be deemed necessary by it to carry out the 
purposes and provisions of this paragraph. 

# # * * * • • 

“Sec. 6. Carriers and representatives of the em¬ 
ployees shall give at least thirty days’ written notice 
of an intended change in agreements affecting rates 
of pay, rules, or working conditions, and the time and 
place for the beginning of conference between the 
representatives of the parties interested in such in¬ 
tended changes shall be agreed upon within ten days 
after the receipt of said notice, and said time shall be 
within the thirty days provided in the notice. In 
every case where such notice of intended change has 
been given, or conferences are being held with refer¬ 
ence thereto, or the services of the Mediation Board 
have been requested by either party, or said Board has 
proffered its services, rates of pay, rules, or working 
conditions shall not be altered by the carrier until the 
controversy has been finally acted upon as required 
by section 5 of this Act, by the Mediation Board, 
unless a period of ten days has elapsed after termi¬ 
nation of conferences without request for or proffer 
of the services of the Mediation Board/’ 
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FOR THE DISTRICT OF COLUMBIA. 
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No. 8571. 


Order of Railway Conductors of America, et al., 
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v. 

National Mediation Board, George A. Cook, William H. 
Leiserson, and H. H. Schwartz, et al., Appellees. 
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the District of Columbia. 


BRIEF IN SUPPORT OF MOTION OF APPELLEE THE 
PENNSYLVANIA RAILROAD COMPANY TO DIS¬ 
MISS THE APPEAL. 


STATEMENT. 

The Pennsylvania Railroad Company, one of the ap¬ 
pellees in the appeal of the Order of Railway Conductors 

\ • 
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from the judgment of the District Court of the United 
States for the District of Columbia, moves this Court to 
dismiss the appeal as to the said Pennsylvania Railroad 
Company. Similar motions have been filed by the Na¬ 
tional Mediation Board and by the Brotherhood of Rail¬ 
road Trainmen, the other appellees in this appeal. 

The present proceeding is a suit in equity for declara¬ 
tory and injunctive relief brought by the appellants, Order 
of Railway Conductors of America, et al. (hereinafter 
referred to as O.R.C.), against The Pennsylvania Railroad 
Company (hereinafter referred to as P.RJEt.), the Brother¬ 
hood of Railroad Trainmen (hereinafter referred to as 
B.R.T.), and the National Mediation Board (hereinafter 
referred to as the Board). The amended complaint of 
the appellants, who were plaintiffs below, contained throe 
counts. The allegations set forth in the three separate 
counts of the complaint are stated and analyzed in detail 
in the Counter-Statement contained in the brief of the 
P.R.R. filed on the merits of this appeal. For the pur¬ 
poses of the motion to which the present brief relates, 
it is sufficient to state that the allegations of Count I 
raised the question whether it was proper under the 
Railway Labor Act for the P.R.R. to have dealt with the 
B.R.T., rather than the O.R.C., in negotiating rates of 
pay and working conditions for a group of employes known 
as “assistant conductors” and rules for the movement 
of employes from the conductor class into the brakeman 
class; that the allegations of Count II raised the question 
whether declaratory and injunctive relief may be granted 
to the O.R.C. in connection with certain acts whicli are 
alleged to have been committed by the P.R.R. and which 
are asserted to have constituted unlawful interference, 
influence and coercion of employes in their choice of a 
representative under the Railway Labor Act; and that the 
allegations of Count III raised the question whether the cer¬ 
tification by the Board to the effect that the B.R.T. is the 
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designated and authorized representative of conductors 
on the P.R.R. should be vacated and set aside by reason 
of the fact that the Board held an election among the said 
conductors without having acted upon the charges of the 

O. R.C. with respect to improper action on the part of the 

P. R.R. 

After answers to the complaint of the O.R.C. had 
been filed by the P.R.R., the B.R.T. and the Board, the 
O.R.C. filed in the District Court a motion for summary 
judgment against the Board on the basis of the allega¬ 
tions contained in Count III and of the Board’s answer 
thereto. After hearing oral argument on the motion for 
summary judgment, the District Court entered the judg¬ 
ment and order herein appealed from, dismissing both 
the motion for summary judgment and the complaint. 

Briefs on the merits of the appeal were filed by the 
appellants and the appellees. Subsequent to the filing of 
these briefs, the Supreme Court of the United States held, 
in the case of General Committee of Adjustment of the 
Brotherhood of Locomotive Engineers v. Missouri-Kansas- 
Texas Railroad Company, et al, U. S. , 64 S. Ct. 
146, (1943) and in the case of General Committee of Ad¬ 
justment of the Brotherhood of Locomotive Engineers v. 
Southern Pacific Company, et al., U. S. , 64 S.- 
Ct. 142 (1943), both decided November 22, 1943, that 
under the provisions of the Railway Labor Act dis¬ 
putes involving the respective jurisdictions of rival rail¬ 
road labor organizations do not present justiciable issues 
subject to the jurisdiction of the courts. On the same 
date, the Supreme Court of the United States held, in the 
case of Switchmen’s Union of North America v. National 
Mediation Board, U. S. ,64 S. Ct. 95 (1943), that the 
courts do not have the power to review an action of the 
Board in issuing a certification of a labor organization as 
the proper bargaining representative of a class or craft 
of employes. 

On the basis of these intervening decisions of the 
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Supreme Court of the United States, the Board filed a 
motion in this Court to dismiss the appeal with respect to 
it. Subsequently, and on the same basis, the B.R.T. and 
the P.R.R. filed separate motions to dismiss the appeal. 

' The grounds for the motion filed by the appellee 
P.R.R. were that, under the decisions of the Supreme 
Court of the United States in the Missouri-Kansas-Texas 
case, the Southern Pacific ease, and the Sivitclimen’s Union 
case, neither the District Court of the United States for 
the District of Columbia nor this Court on appeal has 
jurisdiction to decide the issues raised by the allegations 
of Counts I and II of the complaint wherein the P.R.R. 
is involved, and that, in any event, the issues raised by 
Counts I and II of the complaint are now moot because 
the 1 relief prayed for in connection with those allegations 
can no longer be granted at the suit of the O.R.C. 

! In the light of the foregoing discussion, the questions 
involved on this motion can thus be stated as follows: 

1. Whether or not, in view of the decisions of the 
Supreme Court of the United States in the Missouri- 
Kansas-Texas case and the Southern Pacific case to 

1 the effect that jurisdictional disputes between labor 

1 organizations do not present justiciable issues under 
the Railway Labor Act, the District Court or this 
Court has the power to resolve the jurisdictional dis¬ 
pute between the O.R.C. and the B.R.T. which consti¬ 
tutes the ultimate basis of the controversy in this case. 

2. Whether or not, in view of the decisions of 
the Supreme Court of the United States in the fore¬ 
going cases and in the Switchmen’s Union case, to the 
effect that determinations by the Board are conclusive, 
the District Court or this Court has the power to 
enforce in this proceeding the right of employes under 
the Railway Labor Act to be free from interference, 
influence and coercion in their choice of a representa¬ 
tive, where the Board has completed its determination 
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of the dispute in question and in the course thereof 
has considered and refused to act upon charges that 
the right to freedom from interference and coercion 
was violated. 

3. Whether or not, in the light of the decisions 
of the Supreme Court of the United States in the 
Missouri-Kansas-Texas case, the Southern Pacific case 
and the Switchmen’s Union case, the issues presented 
by the allegations contained in this complaint are 
now moot by reason of the fact that, as a result of 
the Board’s determination, the O.R.C. is no longer 
the accredited representative of any class of employes 
of the P.R.R. and therefore has no standing to prose¬ 
cute this complaint. 


STATUTE INVOLVED. 

The pertinent portions of the Railway Labor Act 
(Act of May 20, 1926, 44 Stat. 577, as amended by Act of 
June 21, 1934, 48 Stat. 1185, U. S. C. Title 45, Secs. 151, 
et seq.), are set forth at the end of this Appellee’s brief 
on the merits of this appeal. 


SUMMARY OF ARGUMENT. 

The instant case presents in the last analysis nothing 
but a jurisdictional dispute between the O.R.C. and the 
B.R.T. The Supreme Court of the United States has 
clearly held in the Missouri-Kansas-Texas case and in 
the Southern Pacific case that such jurisdictional ques¬ 
tions involving the overlapping interests of two or more 
groups of employes do not present issues which fall within 
the jurisdiction of the courts. 
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The charges of interference, influence and coercion 
in the form and under the circumstances here made 
by the O.R.C. against the P.R.R. do not present ques¬ 
tions which are within the jurisdiction of the courts. 
In the light of the principles announced by the Supreme 
Court in the Switchmen’s Union case, the Missouri- 
Kansas-Texas case and the Southern Pacific case, the 
right of employes to be free from interference, influence 
and coercion by a carrier in their choice of a repre¬ 
sentative may be enforced only in the manner specific¬ 
ally provided in the Railway Labor Act and there is 
no provision in the Act for judicial enforcement of that 
right except by a criminal proceeding brought under the 
provisions of Section 2, Tenth. Furthermore, in view of 
the clear ruling by the Supreme Court in the Switchmen’s 
Union case that a certification by the Board is conclusive 
and that a representation dispute, which has been thus 
determined by the Board, cannot be prolonged by judicial 
proceedings, it follows that any right which the employes 
may assert in connection with that dispute cannot be 
passed upon by the courts thereafter. In this case the 
Board had before it the identical charges advanced in this 
proceeding by the O.R.C. and refused to take any action 
thereon. Therefore, since the Board has considered the 
charges here involved and has found them inadequate to 
affect the handling of the representation dispute, the 
issue is settled and is beyond the jurisdiction of the courts 
in view of the decision of the Supreme Court in the 
Switchmen’s Union case. 

In any event, whether or not the issues presented in 
this proceeding are non-justiciable and outside the juris¬ 
diction of the courts, it is clear that those issues are moot 
insofar as the O.R.C. is concerned. The Board has deter¬ 
mined, in accordance with the authority conferred upon it 
by the Railway Labor Act and held by the Supreme Court 
to be not subject to judicial review, that the O.R.C. no 
longer represents any employes of the P.R.R. The Su- 

% 
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preme Court in the Switchmen’s Union case has held that 
that determination is final. The rights which the O.R.C. 
seeks to enforce in this proceeding are rights conferred by 
the Railway Labor Act upon the employes of the P.R.R. 
and are rights with respect to which the O.R.C. can have 
no substantial and legitimate interest other than as the 
representative of such employes. Since the O.R.C., as a 
result of the conclusive determination by the Board, no 
longer represents the employes, it follows that it has no 
standing to prosecute the complaint in this case. 


ARGUMENT. 

I. The Basic Issues Presented on This Appeal Are 
Not Justiciable Because They Involve a Jurisdictional 
Dispute Between the O.R.C. and the B.R.T. 

The allegations contained in the complaint upon 
which this proceeding is based, when considered in the 
light of the matters alleged in Count I thereof, indicate 
that the entire controversy involved on this appeal is, 
in essence, a dispute as to the respective jurisdictional 
rights of the O.R.C. and the B.R.T. The controversy 
began when the P.R.R. entered into an agreement with 
the B.R.T. containing a stipulation fixing the rates of 
pay and working conditions of a group of employes 
known as “assistant conductors’’ and a stipulation regu¬ 
lating the manner in which employes working in the 
conductor class could return to service in the brakeman 
class and the conditions under which such employes would 
thereafter be required to leave the brakeman class. The 
O.R.C. took the position that it alone had the right, under 
the Railway Labor Act, to negotiate with the P.R.R. con¬ 
cerning these matters. The P.R.R., having already made 
the agreement with the B.R.T., could not agree with the 
position adopted by the O.R.C. Apparently for the pur¬ 
pose of breaking the deadlock in this jurisdictional dis¬ 
pute, the B.R.T. decided to submit to the Board the ques¬ 
tion whether the O.R.C. or the B.R.T. was the proper 
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representative of the class and craft of conductors on the 
P.R.R. As has been stated above, the Board held an 
election among the conductors and certified the B.R.T. 
as the proper representative. 

It is clear, therefore, that both the occasion and the 
ultimate basis of this entire controversy was the dispute 
between the O.R.C. and the B.R.T. as to their respective 
jurisdictional rights in the handling of matters involving 
both conductors and brakemen employed by the P.R.R. 

The Supreme Court of the United States has decided 
that a jurisdictional dispute, such as is here involved, is 
not justiciable because the historical background as well 
as the express provisions of the Railway Labor Act show 
that Congress intended to relegate the determination of 
such jurisdictional disputes to the field of conciliation, 
mediation and arbitration rather than to the field of 
adjudication and litigation in the courts. In the Missouri- 
Kansas-Teocas case, the facts were that the railroad com¬ 
pany had an understanding with the Brotherhood of 
Locomotive Engineers with respect to the calling of men 
in the engineers’ class for extra or emergency service. 
Subsequently, the company entered into an agreement 
with the organization representing firemen providing for 
certain changes in the handling of extra and emergency 
engineer service. The Brotherhood of Locomotive Engi¬ 
neers then instituted an action seeking a declaratory judg¬ 
ment to the effect that the agreement between the com¬ 
pany and the firemen’s organization constituted a violation 
of the Railway Labor Act and that the engineers’ 
organization was the sole representative of engineers 
with the exclusive right to bargain for them. In deciding 
that none of the issues presented in that proceeding w'ere 
justiciable and that the courts possessed no power to de¬ 
termine such jurisdictional disputes between railroad 
labor unions, the Court said (at pp. 151-152 of 64 S. Ct.): 

“It is true that the present controversy grows 

out of an application of the principles of collective 

\ • m 
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bargaining and majority rule. It involves a juris¬ 
dictional dispute—an asserted overlapping of the in¬ 
terests of two crafts . It necessitates a determination 
of the point where the authority of one craft ends and 
the other begins or of the zones where they have joint 
authority. • * • Congress did not attempt to 

make any codification of rules governing these juris¬ 
dictional controversies. It did not undertake a state¬ 
ment of the various principles of agency which were 
to govern the solution of disputes arising from an 
overlapping of the interests of two or more crafts. 
It established the general principles of collective 
bargaining and applied a command or prohibition en- 

forcible by judicial decree to only some of its phases. 

* * • 

“It seems to us plain that when Congress came 
to the question of these jurisdictional disputes, it 
chose not to leave their solution to the courts. * * * 
However icide may be the range of jurisdictional dis¬ 
putes embraced within %2 f Ninth, Congress did not 
select the courts to resolve them. To the contrary, 
it fashioned an administrative remedy and left that 
group of disputes to the National Mediation Board. 
If the present dispute falls within §2, Ninth, the 
administrative remedy is exclusive. If a narrower 
view of §2, Ninth, is taken, it is difficult to believe 
that Congress saved some jurisdictional disputes for 
the Mediation Board and sent the parties into the 
federal courts to resolve the others. Rather the 
conclusion is irresistible that Congress carved out 
of the field of conciliation , mediation and arbitration 
only the select list of problems which it ivas ready to 
place in the adjudicatory channel. All else it left to 
those voluntary processes whose use Congress had long 
encouraged to protect these arteries of interstate com¬ 
merce from industrial strife. The concept of media¬ 
tion is the antithesis of justiciability (Emphasis 
supplied.) 
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In the Southern Pacific case, the engineers’ organiza¬ 
tion asked the Court to declare invalid, under the Rail¬ 
way Labor Act, a provision in an agreement between the 
railroad company and the firemen’s organization con¬ 
cerning the demotion of employes from the engineers’ 
class into the firemen’s class—a provision strikingly 
similar to the one here involved, which governs the de¬ 
motion of conductors to brakemen. Again, in that case, 
the Supreme Court decided that the question presented 
was not a justiciable issue under the Railway Labor Act. - 

The Supreme Court of the United States has thus 
made it clear beyond doubt that jurisdictional disputes 
(i. e., disputes as to “where the authority of one craft 
ends and the other begins”) are left by Congress to the 
voluntary processes of conciliation, mediation and arbitra¬ 
tion, and that Congress did not choose “to leave their 
solution to the courts.” The present controversy is such 
a jurisdictional dispute since the question, in essence, re¬ 
quires a determination of the point where the authority 
of the brakeman class begins and where the authority of 
the conductor class ends. Consequently, the basic issues 
presented on this appeal are not within the jurisdiction of 
the District Court or of this Court. 

II. The Charges of Interference, Influence and Coer¬ 
cion Contained in Count II of the Complaint Do Not Pre¬ 
sent Justiciable Issues, and in any Event Such Charges 
Have Been Passed Upon by the Mediation Board, Whose 
Administrative Action in that Respect is Not Subject to 
Judicial Review. 

The alleged actions of the P.R.R. which in Count II of 
the complaint of the O.R.C. are asserted^ to have consti¬ 
tuted illegal interference, influence and coercion of the class 
and craft of conductors in their choice of a representative 
are actions which occurred in connection with and were 
incidental to the basic jurisdictional controversy between 
the O.R.C. and the B.R.T. One group of the actions alleged 
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in the charges made by the O.R.C. consists of various deal¬ 
ings between the P.R.R. and the B.R.T. in connection with 
the making of the agreement which the O.R.C. here asserts 
infringed upon its supposed jurisdictional rights. The 
remaining group of actions charged in Count II of the 
complaint relates to dealings between the P.R.R. and cer¬ 
tain officials of the O.R.C. in connection with the protests 
of that organization to the effect that its alleged juris¬ 
dictional rights had been violated by the P.R.R. and the 
B.R.T. The P.R.R. has shown at length in its brief on 
the merits of this appeal that none of the actions charged 
by the O.R.C. constitute interference, influence and coercion 
either in fact or in law. However, whether or not such 
charges on their face can support the position of the 
O.R.C., neither the District Court nor this Court on appeal 
has jurisdiction to pass upon those charges. 

The Supreme Court of the United States in the 
Sicitchmen’$ Union case decided that administrative action 
taken by the Board, in certifying the duly accredited 
representative of a class of employes, under the provisions 
of Section 2, Ninth, of the Railway Labor Act is not 
subject to judicial review in the courts. In its opinion in 
that case the Supreme Court laid down certain principles 
which govern the scope of judicial action under the Rail¬ 
way Labor Act, and clearly indicated that the rights 
created by the Act can be enforced in the courts only to 
the extent that Congress has expressly or by necessary 
implication provided in the statute. 

The right of employes to be free from interference 
or coercion by a carrier in connection with their choice 
of a representative is set forth in Section 2, Third, of the 
Act. The enforcement of that right is made a part of 
the duty of the Board under Section 2, Ninth, in connection 
with its handling of representation disputes, and criminal 
proceedings to enforce the right are provided for in 
Section 2, Tenth. There is no other provision in the Act 
for enforcement, judicial or otherwise, of that right. 
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In discussing the jurisdiction and duties of the Board 
in the handling of representation disputes under Section 
2, Ninth, of the Act, the Supreme Court said in the Switch¬ 
men’s Union case (at p. 98 of 64 S. Ct.): 

“Where Congress took such great pains to pro¬ 
tect the Mediation Board in its handling of an explo¬ 
sive problem, we cannot help but believe that if 
Congress had desired to implicate the federal judiciary 
and to place on the federal courts the burden of hav¬ 
ing the final say on any aspect of the problem, it 
would have made its desire plain.” (Emphasis sup¬ 
plied.) 

Since the protection of employes from interference and 
coercion by a carrier is made one of the duties of the 
Board in connection with its handling of representation 
disputes, it follows that such protection is an “aspect of 
the problem” of settling those disputes with respect to 
which Congress has not indicated an intention “to impli- *//■ 
cate the federal judiciary.” 

Likewise, in the Missouri-Kansas-Texas case, the 
Supreme Court expresses the view that the problems re¬ 
served to the Mediation Board under Section 2, Ninth, of 
the Act are not within the jurisdiction of the courts unless 
Congress has clearly so provided. Thus, the Court said in 
that case (at p. 152 of 64 S Ct.): 

“It is clear from the legislative history of § 2, 
Ninth, that it was designed not only to help free 
the unions from the influence, coercion and control of 
the carriers but also to resolve a wide range of jurisdic¬ 
tional disputes between unions or between groups of 
i employes. * * * If the present dispute falls within 

i §2, Ninth, the administrative remedy is exclusive. 

• • * 

“In view of the pattern of this legislation and its 
1 history the command of the Act should be explicit and 



13 


the purpose to afford a judicial remedy plain before 

an obligation enforcible in the courts should be im¬ 
plied (Emphasis supplied.) 

Thus, under the principles announced by the Supreme 
Court in the Switchmen’s Union and the Missouri-Kansas- 
Texas decisions, a right conferred upon employes by the 
Railway Labor Act is to be enforced only by such pro¬ 
ceedings as are in the Act specifically provided. The 
right of employes to be free from interference, influence 
or coercion by a carrier in their choice of a representative 
is placed specifically in the hands of the Board by the 
provisions of Section 2, Ninth; and no provision is made 
in the Act for judicial enforcement of that right with the 
exception of the provisions for criminal enforcement in 
Section 2, Tenth, referred to above. It follows that the 
courts may not exercise any jurisdiction with respect to 
charges of interference and coercion except in a criminal 
proceeding brought under Section 2, Tenth, of the Rail¬ 
way Labor Act. 

It is true that the Supreme Court in the Missouri- 
Kansas-Texas case refers to the case of Texas & N. 0. R. 
Co. v. Brotherhood of Ry. & Steampship Clerks , 281 
U. S. 548, 50 S. Ct. 427 (1930) wherein it was held 
under the Railway Labor Act of 1926 that the right 
of employes to be free from coercion and influence by 
a carrier in their choice of a representative may be 
enforced in an appropriate suit. However, in the 
Switchmen’s Union ease the Court stated (at p. 97 of 
64 S. Ct.) that the only purport of the Texas & N. 0. R. 
Co. case was that “if the absence of jurisdiction of the 
federal courts meant a sacrifice or obliteration of a right 
which Congress had created, the inference would be strong 
that Congress intended the statutory provisions governing 
the general jurisdiction of those courts to control.” As 
pointed out above, the present Railway Labor Act as 
amended in 1934 has removed that basis for the inter- 
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vention of the courts in the enforcement of the right 
here in question. Railroad employes under the present 
Act now have two specific methods of enforcing the right, 
namely, by administrative action of the Board under 
Section 2, Ninth, and by criminal proceedings against the 
offending carrier under Section 2, Tenth. It can therefore 
no longer be held that a resort to the general jurisdiction 
of the Federal courts is necessary in order to make 
effective the right conferred by Congress upon railroad 
employes to be free from interference and coercion in their 
choice of a representative. 

In any event, the decision of the Supreme Court in 
the Switchmen's Union case appears to deny to the courts 
the power to enforce the right of freedom from coercion, 
influence and interference in the selection of a representa¬ 
tive once the Board has taken jurisdiction of the selection 
of a representative and has issued its certification as a 
result thereof. In the Sivitchmcn's Union case the plain¬ 
tiffs! were attempting to secure a nullification of the 
Board’s certification on the ground that the Board had 
included too many employes in the craft and class which 
voted as a unit in the election. The duty of the Board to 
determine the craft or class to be voted in an election is 
imposed by the provisions of Section 2, Ninth, in connec¬ 
tion with its general duty to settle representation disputes 
and to determine the proper representative of a class or 
craft of employes. In the same manner,i Section 2, Ninth, 
imposes on the Board the duty of protecting the employes 
involved in the representation dispute from interference, 
influence or coercion by the carrier in their choice of a 
representative. Since the Supreme Court held that the 
plaintiffs in the Switchmen's Union case could not ques¬ 
tion the Board’s discharge of its duty to determine the 
craft or class involved in the election, in the course of its 
determination of a proper representative, it necessarily 
follows that an organization disappointed in the results 
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of the Board's certification cannot question the Board's 
discharge of its duty to protect the employes from inter¬ 
ference, influence or coercion by the carrier, in the course 
of the Board's determination of a proper representative. 
This principle is made clear in the following language from 
the Court's opinion in that case (at p. 99 of 64 S. Ct.): 

“Under this Act Congress did not give the Board 
discretion to take or withhold action, to grant or deny 
relief. It gave it no enforcement functions. It was 
to find the fact and then cease * * *. Here * * * 
the intent seems plain—the dispute was to reach its 
last terminal point ivlien the administrative finding 
was made. There was to be no dragging out of the 
controversy into other tribunals of law. " (Emphasis 
supplied.) 

Thus, even if it were true that judicial enforcement 
of the right here in question might be secured prior to 
final action by the Board—and it has been shown above 
that such is not the case—in any event such enforcement 
is no longer available after the Board has acted and has 
made its determination. To hold otherwise would be to 
permit a “dragging out of the controversy into other tri¬ 
bunals of law." 

Finally, under the circumstances of the present case 
there is still another reason for the lack of jurisdiction 
in the District Court and in this Court to determine the 
question whether or not the P.R.R. was guilty of illegal 
interference, influence and coercion prior to the handling 
of the representation dispute by the Board. That reason 
lies in the fact that the identical charges of coercion which 
are contained in Count II of the complaint were submitted 
by the O.R.C. to the Board prior to the certification in 
question. The Board considered those charges but re¬ 
fused to take any action with respect to them, and has 
informally expressed its reason for such refusal on two 
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occasions. The first occasion was in its reply to the 
O.R.C. dated November 9, 1942 (which reply is set forth 
as Exhibit “H” to the complaint), wherein it was stated 
that the only interference, influence or coercion of which 
the Board will take cognizance is such as may occur at 
the time and place of conducting an election or otherwise 
determining the choice of the employes. The second 
basis for the Board’s refusal to entertain the charges 
of the O.R.C. is set forth in its brief on the merits 
of this appeal. It is there stated (at pp. 13-14 of the 
brief) that the Board refused to take action upon the 
charges of the O.R.C. because those charges, even if true, 
did not set forth any coercion, influence or interference 
which related to the designation of a representative by 
the employes. The Board has thus, in effect, ruled that 
the alleged interference, influence and coercion set forth 
in the O.R.C. ’s charges is not the type of interference, 
influence and coercion which the Board should prevent 
under Section 2, Ninth. The only other portion of the 
Act which contains a prohibition against interference, in¬ 
fluence and coercion by a carrier in its employes’ choice 
of a representative is Section 2, Third. But the language 
of that provision is identical with the language in Sec¬ 
tion 2, Ninth, respecting interference and coercion, and 
the Board’s ruling that there has been no interference 
or coercion which it should prevent under Section 2, 
Ninth, necessarily includes a ruling that there has been 
no violation of Section 2, Third. Accordingly, it follows 
that the Board has conclusively ruled that the charges 
of the O.R.C. do not set forth a violation of the Railway 
Labor Act’s prohibition against interference, influence 
and coercion by a carrier in its employes’ choice of a 
representative. 

Under these circumstances, the case here presented 
on appeal in connection with the charges of interference, 
influence and coercion falls squarely within the principle 
laid down by the Supreme Court in the Swiithmen’s 
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Union case. As the Supreme Court there said (at p. 99 
of 64 S. Ct.): 

“The language of the Act read in light of that 
history supports the view that Congress gave ad¬ 
ministrative action under %2, Ninth, a finality which 
it denied administrative action under the other sec¬ 
tions of the Act.” (Emphasis supplied.) 

Accordingly, since it thus appears from the record in this 
case that the Board has taken “administrative action” in 
connection with charges of the O.R.C., it follows that 
such action is final and is not subject to review by the 
District Court or by this Court. 

III. In View of the Conclusive Determination of the 
Board That the O.R.C. does Not Represent Conductors on 
the P.R.R., the Issues Presented on This Appeal Are Moot 
and the O.R.C. Has No Standing to Prosecute this Com¬ 
plaint. 

It has been shown above that the issues presented in 
this case are not within the jurisdiction of the courts. 
However, whether or not those issues are non-justiciable 
and beyond the jurisdiction of the courts, it is clear that 
those issues are now moot, for the following reasons: 
(1) the Board has conducted an election among the class 
of conductors on the P.R.R. and as a result thereof 
has certified the B.R.T. as the duly authorized representa¬ 
tive of that class, which means that the O.R.C. no longer 
represents conductors or any other class of employes on 
the P.R.R.; (2) that certification of the Board is plainly 
not subject to judicial review by reason of the decision of 
the Supreme Court in the Switchmen’s Union case and the 
appeal as to the Board must obviously be dismissed; (3) 
since the Board’s determination that the O.R.C. no longer 
represents any employes on the P.R.R. is conclusive, it 
follows that the O.R.C. no longer has any standing to 
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present a controversy with the P.R.R. in regard to any 
supposed rights of the employes. 

The finality of a certification by the Mediation Board 
is no longer open to question in the light of the very 
definite and specific ruling by the Supreme Court of the 
United States in the Switchmen’s Union case. Obviously, 
therefore, no controversy determinable by this Court re¬ 
mains in connection with the relation of the O.R.C. to 
employes of the P.R.R. Such being the case, the issues 
with respect to alleged violations by the P.R.R. and the 
B.R.T. of certain supposed rights of the employes in the 
class i of conductors are issues which the O.R.C. no longer 
has any legitimate standing to present. 

The rights with which the complaint in this case pur¬ 
ports to deal are statutory, i. e., those conferred upon em¬ 
ployes of carriers by the provisions of Section 2 of the 
Railway Labor Act. That section confers no rights upon 
railroad labor organizations as such, apart from the rights 
which they may possibly acquire by virtue of their repre¬ 
sentation of a craft or class of railroad employes. Thus, 
Section 2 under the heading “General Purposes” provides 
for *1 freedom of association among employees” and for 
“complete independence of carriers and of employees in 
the matter of self organization.” Section 2, First, specifies 
the duties “of all carriers * • • and employees.” 

Section 2, Second, provides for the handling of disputes 
between carriers and their employes. Likewise, all of the 
other subsections of Section 2 deal with the rights, duties 
and relations between the carriers and their employes, 
both individually and collectively. The railroad labor 
organization enters this statutory scheme merely as the 
statutory “representative of employees”, and obviously 
its status as such statutory representative rests, under 
the statutory scheme, on the Board’s certification of it 
as such statutory representative. 

It follows inevitably from the specific language of Sec¬ 
tion 2 of the Railway Labor Act that a railroad labor 
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organization, once it has ceased, as a result of action by 
the Board, to possess standing under the Act as a duly 
designated and authorized representative of employes, 
thereupon loses all standing to secure judicial enforce¬ 
ment of the rights of such employes. 

The issues which are now presented on this appeal are 
therefore issues which the O.R.C. no longer has any legiti¬ 
mate standing to present, and therefore those issues are 
now academic and moot. The rule of law is well settled, 
that when a litigant is shown to have no concrete and 
legitimate interest in the subject matter of his suit, neither 
declaratory 1 nor any other form of relief 2 may be granted. 


CONCLUSION. 

It is respectfully submitted, therefore, that the ap¬ 
peal in the present case should be dismissed as to The 
Pennsylvania Railroad Company. 

John Dickinson, 

Guy W. Knight, 

John B. Prizes, 

David L. Wilson, 

1740 Broad St. Station Bldg., 
Philadelphia, Pa. 

R. Aubrey Bogley, 
Hibbs Bldg., Washington, D. C. 

Counsel for Appellee The Pennsyl¬ 
vania Railroad Company. 

McKenney, Flannery & Craighill, 

Hibbs Bldg., Washington, D. C. 

Of Counsel. 

1 Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 57 S. Ct 461 
(1941); Maryland Casualty Co. v. Pacific Coil & Oil Co., 312 U. S. 270, 
61 S. Ct. 510 (1941). 

2 United Porto Rican Sugar Co. v. Saldana, 80 F. (2d) 13 (C. C. A. 
1st, 1935). 
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ORDER OF RAILWAY CONDUCTORS OF AMERICA, 

ET AL., Appellants , 

v. 
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COOK, WILLIAM H. LEISERSON, AND H. H. 
SCHWARTZ, ET AL., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF IN OPPOSITION TO MOTIONS OF APPELLEES 
TO DISMISS THE APPEAL. 


STATEMENT. 

Throughout 1941 and for many years prior thereto, the 
Order of Railway Conductors of America (hereinafter 
called ORC) was the duly accredited and recognized bar¬ 
gaining representative of the craft of road conductors em¬ 
ployed by the Pennsylvania Railroad Company (herein¬ 
after called Pennsylvania), and the Brotherhood of Rail¬ 
road Trainmen (hereinafter called BRT) was the bargain¬ 
ing representative for the road brakemen employed by 
Pennsylvania. (App’s. App. 5.) In April, 1941, Pennsyl- 
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vania served notice upon ORC and BRT, as the respective 
representatives of these two crafts, of its desire to revise 
the contract governing the rates of pay, working conditions, 
etc., of each of the crafts. That contract had been nego¬ 
tiated with Pennsylvania in 1927 by ORC and BRT jointly, 
and they agreed to negotiate jointly with Pennsylvania re¬ 
specting the latter’s proposal to revise it. (App’s. App. 
5.) 1 Joint conferences between the two unions and the car¬ 
rier were begun in May, 1941, but shortly thereafter were 
suspended. They were resumed in July, 1942, and con¬ 
tinued until August 3 of that year, when ORC withdrew 
from the conferences in protest against alleged attempts by 
BRT and Pennsylvania to encroach upon its jurisdictional 
lights as bargaining agent for the conductors. (App’s. 
App. 6-7). Thereafter, ORC and BRT separately negotiated 
with Pennsylvania, and on August 17,1942, BRT and Penn¬ 
sylvania executed a contract to become effective one month 
later. (App’s. App. 7.) 

On September 23, 1942, BRT filed with the National Me¬ 
diation Board (hereinafter called Board) an invocation to 
be certified as the duly designated bargaining representa¬ 
tive of the craft of road conductors. (App’s. App. 17.) In 
a letter addressed to the Board on October 28, 1942, ORC 
protested that a representation election should not be held 
among the conductors “at this time,” for the reason that 
Pennsylvania and BRT were guilty of engaging in conduct 
prejudicial to ORC’s reputation as a bargaining agent and 
such an election would not, therefore, be free of carrier in¬ 
terference and influence. The gravamen of the charges set 
forth in the letter was that, for the purpose of inducing 
the road conductors to transfer the representation of their 
craft from ORC to BRT and in pursuance of a plan designed 
to accomplish that purpose, Pennsylvania and BRT gave 
wide publicity to certain facts, circumstances and rumors 
which they had purposefully caused to exist and which they 
intended would influence the belief among the conductors 
that BRT was a more competent bargaining representative 
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than ORC. The facts and circumstances which Pennsyl¬ 
vania and BRT were charged with having incubated and 
publicized were, very briefly, BRT’s success in negotiating 
a contract with Pennsylvania in two weeks’ time (and 
ORC’s failure to secure a contract with Pennsylvania); 
BRT’s success in having certain favorable terms included 
in its contract with Pennsylvania, such as the provisions 
creating work zones (and Pennsylvania’s announced re¬ 
fusal to include similar terms in any contract with ORC); 
BRT’s achievement in having included in its contract pro¬ 
visions governing the composition of the conductors’ extra 
board and provisions creating a new craft of “assistant 
conductors” whose duties were to be those formerly per¬ 
formed by “additional” conductors (and ORC’s loss to 
BRT of the exclusive right to negotiate with Pennsylvania 
regarding the conductors’ extra board and of the exclusive 
right to bargain with Pennsylvania respecting the duties 
theretofore performed by “additional” conductors); and 
BRT's achievement in securing Pennsylvania’s agreement 
to pay in full some 75 per cent of all BRT claims pending 
before the Adjustment Board. In the closing paragraph 
of the letter, ORC offered to present the Board with proof 
of its charges. (App’s. App. 23-33.) 

In its reply on November 9, 1942, to ORC’s letter of pro¬ 
test, the Board stated that it had no alternative under the 
Railway Labor Act but to proceed with the investigation 
and the conduct of an election. (App’s. App. 33-40.) The 
basis for its conclusion is of considerable significance 
(App’s. App. 38-39): 

“The contentions which you make regarding the car¬ 
rier’s influence arise out of circumstances ante-dating 
the Board’s investigation of this case which was begun 
on November 2 ,1942, circumstances in respect of which 
the Mediation Board possesses no jurisdiction. Our 
power in such matters is to insure that during the time 
of taking a secret ballot or in exercising other methods 
of ascertaining the choice of representatives, the em¬ 
ployees shall be free from interference, influence or 
coercion by the carrier. This, the Board can and will 
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do within a prescribed area if, and when, an election is 
being held. 

“In this comment on carrier influence, it seems un¬ 
necessary to do more than point out to you that the 
Railway Labor Act prescribes an exclusive procedure 
for the' protection of employees in the choice of rep¬ 
resentatives. The provisions of Section 3 as quoted 
above may be made effective through the application 
of Section 10 of the Act.” 

Following the Board’s further refusal in the course of 
oral conversations with ORC’s officials to hold the election 
in abeyance and on November 25, 1942, ORC and four of 
its officers (collectively referred to hereinafter as appel¬ 
lants) filed a complaint in the United States District Court 
for the District of Columbia against BRT and Pennsyl¬ 
vania. 1 (App’s. App. 2-17.) 2 This complaint contained 
allegations substantially similar to those set forth in ORC’s * 
letter of protest. It alleged that Pennsylvania and BRT 
had conspired in an unlawful plan of action designed to dis¬ 
credit and weaken ORC and strengthen BRT in their re¬ 
spective standings with the conductors and thereby to in¬ 
terfere with and influence the conductors in their choice of 
a representative. It alleged that, in pursuance of this plan, 
Pennsylvania and BRT invaded and encroached upon 
ORC’s jurisdictional rights as representative of the con¬ 
ductors, by including in their contract of August 17, 1942, 
provisions creating a new class of “assistant conductors” 
to do the work formerly done bv “additional” conductors 

•/ V 

(in respect of whose work ORC had theretofore enjoyed the 
exclusive right to bargain with Pennsylvania), and provi¬ 
sions regarding the compensation and control of the con¬ 
ductors’ extra board (the operation and maintenance of 
which had for many years been under the bargaining jur¬ 
isdiction of ORC), and that Pennsylvania caused the con- 

1 An order was entered by the District Court on February 18, 1943, quash¬ 
ing service of summons on a third defendant, Baltimore & Eastern Railroad 
Company. 

2 The two counts contained in this complaint were retained without change 
as Counts I and II of the amended complaint. 
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tract containing these provisions to be rushed to publication 
and widely circulated among the conductors. It alleged 
that, pursuant to the plan and purpose aforesaid, Pennsyl¬ 
vania agreed to settle the claims for “assistant conduc¬ 
tors’ ” pay which had been filed wdth the Adjustment Board 
by BRT in behalf of its brakemen-members, and that Penn¬ 
sylvania caused this settlement agreement to be publicized 
and widely circulated among the conductors. The complaint 
further alleged that Pennsylvania had engaged in dilatory 
tactics, had failed and refused to bargain and negotiate 
with ORC as the representative of the conductors, but had 
bargained respecting the working conditions of the conduc¬ 
tors with BRT, not the conductors’ representative; and 
that Pennsylvania intentionally delayed negotiations with 
ORC in order that BRT could cause a representation elec¬ 
tion to be held among the conductors at a time when ORC’s 
reputation as a bargaining agent was impaired. 

The complaint requested the court to declare null and 
void the provisions in the Pennsylvania-BRT contract of 
August 17, 1942, regarding the conductors’ extra board 
and the purported craft of “assistant conductors”; to de¬ 
clare that ORC, as the representative of the craft of con¬ 
ductors, had the exclusive right to negotiate with Pennsyl¬ 
vania regarding the working conditions of that craft; to 
enjoin Pennsylvania from negotiating, bargaining with or 
maintaining contracts with BRT relating to the craft of 
conductors or to the work of the craft, so long as ORC 
continued to be the representative of the craft; to order 
Pennsylvania to negotiate and bargain with ORC in ac¬ 
cordance with the Railway Labor Act as to all working con¬ 
ditions of the craft of conductors, so long as ORC continued 
to be the representative of the craft, and to enjoin Penn¬ 
sylvania from directly or indirectly interfering with and 
influencing the conductors in their choice of a representa¬ 
tive. (App’s. App. 21-22.) 8 

3 The prayer for relief in this complaint was incorporated without change 
in the prayer for relief in the amended complaint as paragraphs (3)-(9) 
thereof. 
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Before this suit was brought to trial and on December 2, 
1942, the Board ordered a representation election to be held 
aniong the conductors. (App’s. App. 19.) The election was 
conducted during the two weeks December 5-19, and BRT 
received a majority of the votes cast. (App’s. App. 86-87.) 
On December 27, the Board certified BRT as the duly des¬ 
ignated representative of the conductors. (App’s. App. 
75-76.) 

On January 7, 1943, the appellants amended the com¬ 
plaint filed in November of 1942, by adding a third count 
thereto and joining the Board and its members as parties 
defendant. (App’s. App. 1-22.) Count III, after repeat¬ 
ing the allegations contained in Counts I and II, alleged 
what had occurred in the case after BRT had invoked the 
services of the Board to be certified as the conductors’ rep¬ 
resentative. (App’s. App. 17-20.) Thus, it alleged that 
ORC had lodged a protest with the Board against the hold¬ 
ing of a representation election among the conductors “at 
this time,” and it alleged, in summary form, the basis of 
said protest (App’s. App. 17-18); it alleged that the Board 
had ruled it had no power to delay the election, and it 
alleged, in summary form, the basis of the said ruling. 
(App’s. App. 18.) It further alleged that the Board had 
ordered an election, that an election had been conducted, 
that BRT had won the election and that the Board had 
certified BRT as the duly designated representative of the 
conductors. (App’s. App. 19.) It alleged that the Board 
had the power and duty under the Railway Labor Act to 
determine whether ORC’s charges of carrier interference 
and influence were true and, if it found that the charges 
were true, the further duty to postpone the holding of an 
election until such time as it should determine that an 
election would be free of carrier interference and influence 
(App’s. App. 18-19); that the Board acted illegally in re¬ 
fusing to consider ORC’s charges and insure the choice of 
a bargaining representative without carrier interference 
and influence (App’s. App. 19), and that the election and 
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certification were illegal and void for the reasons, among 
others, that the Board failed to perform its duty to deter¬ 
mine whether Pennsylvania had, as charged, engaged in 
conduct constituting carrier interference and influence with 
the conductors’ choice of a representative, and because 
Pennsylvania had in fact engaged in conduct which inter¬ 
fered with and influenced the conductors’ choice. (App’s. 
App. 19-20.) 

The amended complaint added two paragraphs to the 
original prayer for relief (Paras. 1 and 2(a) and (b), App’s. 
App. 20), requesting that the election and certification be 
annulled, vacated and set aside, and requesting that the 
Board be enjoined from holding a further election until 
such time as it should determine that the conduct charged 
to Pennsylvania did not constitute carrier interference and 
influence, or, in the alternative, that the conduct charged to 
Pennsylvania be declared to constitute carrier interfer¬ 
ence and influence and the Board enjoined from holding a 
further election until such time as it should determine that 
such interference and influence had ceased. 

On March 8,1943, the appellants filed a motion for a sum¬ 
mary judgment against the Board and its members, re¬ 
questing that the election and certification be annulled, va¬ 
cated and set aside, and that the Board and its members 
be enjoined from holding a further election until such time 
as the Board should determine, after investigation and con¬ 
sideration of the conduct charged to Pennsylvania, that 
such conduct had ceased or would not interfere with or in¬ 
fluence the conductors in their choice of a representative. 
(App’s. App. 65-67.) The motion was predicated upon the 
allegations in Count III of the amended complaint and the 
Board’s answer thereto, and was supported by the requisite 
affidavit. (App’s. App. 65-72.) The question of law raised 
by the motion was whether the election and certification 
were invalid by reason of the fact that the Board had con¬ 
ducted the election and certified the winner thereof without 
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first having investigated or considered ORC’s charges of 
carrier interference and influence. 

The motion was argued May 13, 1943, dnd on June 11, 
the District Court, 

“• * # being of the opinion that there [was] no genu¬ 
ine issue of fact as to any material fact with respect 
to the relief requested under the motion for summary 
judgment, but being of the further opinion that the 
facts admitted as true and all other facts alleged in the 
complaint and amended complaint of the plaintiffs, 
[did] not establish that the plaintiffs [had] a cause of 
action; * * 

entered a judgment and order dismissing the complaint, 
amended complaint and motion .for summary judgment. 
(App’s. App. 89.) 

An appeal from this judgment and order was noted June 
14, 1943. On November 22, 1943, before this appeal came 
on fbr argument, the Supreme Court decided in three cases 
involving the Railway Labor Act that the federal courts 
did not have jurisdiction to entertain the suits ( Switch¬ 
men’s Union of North America v. National M. Board, 64 
S. Ct. 95; General Committee, Etc. v. Southern Pacific Co., 
64 S. Ct. 142; General Committee, Etc. v. Missouri-Kansas- 
TexOs R. Co., 64 S. Ct. 146.) A motion to dismiss this ap¬ 
peal as to the Board and its members was filed December 
20,1943, and motions to dismiss as to BRT and as to Penn¬ 
sylvania were filed January 3 and 10, respectively. All 
three motions urge, on the authority of these recent Su¬ 
preme Court decisions, that neither the District Court nor 
this Court has jurisdiction over the subject matter involved 
in this case. Answers opposing the latter two motions 
were filed by the appellants on January 3 and 13, and an 
answer opposing the motion to dismiss as to the Board and 
its members was filed February 2, pursuant to order and 
leave of this Court of the same date. 
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STATUTE INVOLVED. 

The pertinent portions of the Railway Labor Act (Act of 
May 20, 1926, 44 Stat. 577, as amended by Act of June 21, 
1934, 48 Stat. 1185, U. S. C. Title 45, Secs. 151, et seq.), 
are set forth at pages 24, 25 and 26, infra . 

SUMMARY OF ARGUMENT. 

In the Switchmen’s Union case, the Supreme Court de¬ 
cided that the federal courts have jurisdiction to enforce 
only those of the rights which Congress has created and 
■written into the Railway Labor Act as would, in absence 
of such jurisdiction, be obliterated or sacrificed. The in¬ 
stant appeal involves a suit brought to enforce the right 
guaranteed by Section 2, Third, of the Act—the right of 
employees to choose their representatives “without inter¬ 
ference, influence or coercion” by the carrier. The Court 
recognized in the Switchmen’s Union case that the federal 
courts have the power to enforce, and thereby to save from 
obliteration and sacrifice, this right. In the instant case, 
the enforcement of this right will require the setting aside 
of the certificate which designates BRT as the representa¬ 
tive of the craft of road conductors employed by Pennsyl¬ 
vania. The suit here on appeal, being directed to this end, 
cannot, therefore, be dismissed. 

ARGUMENT. 

I. 

The Supreme Court’s Decision in the Switchmen’s Union 
Case Requires That the Motions to Dismiss This Appeal 
As to Pennsylvania and BRT, Be Denied. 

The facts involved in the Switchmen’s Union case, supra, 
were as follows: 

The Brotherhood of Railroad Trainmen, pursuant to 
Section 2, Ninth, of the Railway Labor Act, invoked the 
services of the Board to investigate a dispute among the 
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yardmen as to their representative. BRT sought to be 
certified as the representative of the yardmen employed 
on all the rail lines operated by the New York Central 
Railroad Company. The Switchmen’s Union protested that 
yardmen employed on certain designated parts of these 
lines should be permitted to vote for separate representa¬ 
tives and not be compelled to participate in a carrier-wide 
election. Section 2, Ninth, provides that the Board “shall 
designate who may participate in the election” of repre¬ 
sentatives, and, in the exercise of that function, the Board 
determined that the New York Central Railroad Company 
and all rail lines operated by it constituted a single carrier 
and that under the Act it had “no discretion to split a 
single carrier * * * for the purpose of determining who 
shall be eligible to vote for a representative of a craft or 
class of employees” (64 S. Ct., p. 101). Pursuant to this 
ruling, a carrier-wide election was held. BRT received a 
majority of the votes cast and was certified by the Board. 

The Switchmen’s Union thereupon filed suit in the United 
States District Court for the District of Columbia against 
the Board, the New York Central, et al., to have the deter¬ 
mination by the Board of the participants and the certifi¬ 
cation cancelled. The District Court dismissed the suit 
and the Court of Appeals affirmed (77 App. D. C. 264, 135 
F. (2d) 785). Both Courts viewed the problem presented 
by the case as one of statutory interpretation, whether or 
not Section 2, Ninth, gives discretion to the Board to split 
the crafts of a single carrier into smaller units so that the 
members of such units may choose representatives of em¬ 
ployees (64 S. Ct., p. 102). In a 4-3 decision, the Supreme 
Court held that the federal courts have no power to pass 
upon such an issue, “leaving the interpretation of the 
authority granted by Section 2, Ninth, finally to the Board” 
(64 S. Ct., p. 102). 

It is essential to an understanding of the majority 
opinion and the scope of the “no-power” doctrine which it 
enunciates, that the manner in which the majority raised 
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and defined the jurisdictional question, be examined. Section 
2, Fourth, of the Act provides that the 

“majority of any craft or class of employees shall have 
the right to determine who shall be the representative 
of the craft or class for the purposes of this Act.” 

Thus, when the Board, in the exercise of its duty under 
Section 2, Ninth, to designate the employees who could 
participate in the election, determined that the yardmen 
employed on all the rail lines operated by the New York 
Central were eligible to vote in the election, it interpreted 
the meaning of the term “craft or class” as used in Section 
2, Fourth, and its interpretation directly affected the right 
guaranteed by that paragraph of the statute (64 S. Ct., p. 
99). The majority accordingly viewed the Switchmen’s 
suit as one which had been brought to enforce or vindicate 
the “right” which Congress had created and written into 
Section 2, Fourth, the “right” of the “majority of any 
craft or class of employees” to “determine who shall be 
the representative of the craft or class for purposes of this 
Act”. The Switchmen’s Union in effect contended that 
the Board’s determination had deprived yardmen on cer¬ 
tain parts of the rail lines operated by the New York 
Central of this right. Observing that “it is for Congress 
to determine how rights which it creates are to be enforced” 
(64 S. Ct., p. 97), and noting that Congress had not expressly 
empowered the district courts to enforce the right in 
question (i. e., had not expressly provided in the Act for 
appeals to the district courts from Board determinations 
affecting the right), the majority conceived that the basic 
question for decision was whether Congress had intended 
that the broad grant of general jurisdiction embodied in 
Section 24 (8) of the Judicial Code should empower the 
district courts to enforce the right (i. e., whether Congress 
had intended that the district courts should have jurisdic¬ 
tion under Section 24 (8) to entertain suits for the enforce¬ 
ment of the right). 
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The reasoning employed by the majority to resolve this 
question in the negative involved two steps: 

(1) Where the absence of jurisdiction of the district 
courts would mean the sacrifice or obliteration of a 
right which Congress has created, there is a strong 
inference Congress intended that Section 24 (8) of 
the Judicial Code should empower district courts to 
enforce the right. 

(2) It cannot be inferred that Congress intended that 
Section 24 (8) of the Judicial Code should empower 
district courts to enforce the “right” of a “majority 
of any craft or class of empoylees” to “determine 
who shall be the representative of the craft or class”, 
however, because Congress provided in Section 2, 
Ninth, of the Railway Labor Act for the protection 
of that right by empowering the Board to resolve 
controversies concerning it. 

The evolution and structure of the Railway Labor Act 
were drawn upon by the majority to confirm the view that 
Congress contemplated the right would be fully protected 
and enforced by Section 2, Ninth. 

The same process of reasoning was employed to decide 
the Southern Pacific and M-K-T cases, supra, in which the 
district courts had been called upon to define the boundary 
line between two crafts. The Supreme Court ruled that 
the cases involved no right which the courts had jurisdiction 
to protect. 

JJnder these decisions, therefore, the question whether the 
District Court had the power to entertain the instant, suit 
depends upon whether the appellants sought in the District 
Court to enforce a right which Congress has created and 
which would, in the absence of jurisdiction of the District 
Court to entertain the suit, be obliterated and sacrificed 
within the meaning of the Switchmen’s decision. 
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In the case at bar, BRT filed with the Board an invocation 
to be certified as the representative of the craft of road 
conductors employed by Pennsylvania. ORC protested to 
the Board that an election should not be held among the 
conductors “at this time”, because Pennsylvania, in col¬ 
laboration with BRT, had engaged in conduct intended to 
prejudice ORC’s reputation as a bargaining agent and 
thereby to bring about a BRT victory in the election. ORC 
contended that by reason of this conduct on the part of 
Pennsylvania and BRT, an election held “at this time” 
would not be free of carrier interference and influence. 
ORC offered to prove its charges respecting the illegal 
conduct of Pennsylvania and BRT. 

The Board refused to postpone the election and declined 
to investigate or consider these charges, however, stating 
that it had no power or duty under the Railway Labor Act 
to consider ORC’s charges—that its power with respect to 
carrier interference and influence was limited to acts of 
carrier interference and influence occurring “during the 
time of taking a secret ballot” and “within a prescribed 
area” (App.’s App. 38-39), and that ORC’s charges related 
to acts antedating the invocation of the Board’s services. 
ORC thereupon filed a complaint against Pennsylvania and 
BRT asking the District Court to enjoin the defendants 
from interfering with and influencing the conductors in 
their choice of a representative. 

Before trial on this complaint, an election was ordered 
and held, and the Board certified BRT, the winner of the 
election, as the representative of the conductors. ORC 
then amended its complaint, joining the Board as a party 
defendant, and contending that the election and certification 
should be set aside, first, because the Board had refused to 
consider whether, as ORC had charged, Pennsylvania had 
been guilty of engaging in conduct which would interfere 
with and influence the conductors in their choice of a 
representative, and, secondly, because Pennsylvania had, 
in fact, engaged in conduct which interfered with and 
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influenced the conductors in their choice of a representative. 
In answer to this amended complaint, the Board reasserted 
the view that it had no pow’er or duty under the Railway 
Labor Act with respect to acts of carrier interference and 
influence except those occurring during the actual conduct 
of an election. (App’s. App. 74.) 

Thus, it is obvious that throughout this controversy 
ORG has sought to enforce the right which Congress has 
created and written into Section 2, Third, of the Act—the 
right of the employees to select representatives “without 
interference, influence or coercion” by the carrier. It has 
been the view and contention of ORC that Section 2, Ninth, 
imposed a duty upon the Board to give negative enforce¬ 
ment. to this right (by refusing to hold a representation 
election in any instance where employees would not be able 
to exercise a choice free of carrier interference and influ¬ 
ence'nnd by refusing to certify the winner of a representa¬ 
tion election in any instance where the carrier interfered 
with or influenced the choice exercised by the employees 
at the election, irrespective of the time and place of such 
interference and influence). The Board acknowledged a 
duty and the power to protect this right from acts of 
carrier interference occurring during the actual conduct of 
an election but denied a duty or power with respect to acts 
of interference occurring prior to the actual conduct of an 
election. With this determination bv the Board as to its 

I • 

duty and power under Section 2, Ninth, ORC has heretofore 
disagreed. Under the Supreme Court’s decision in the 
Switchmen’s Union case, however, this interpretation of 
Section 2, Ninth, by the Board disclaiming a duty and 
power with respect to acts of carrier interference ante¬ 
dating the conduct of an election is unreviewable. (See 64 
S. Ct., p. 102.) 

It has never been disputed by the appellees in this case 
that the right created by Section 2, Third, can be violated 
by carrier conduct antedating the holding of a representa¬ 
tion^ election. The Board conceded this when, in answer 
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to the appellants’ amended complaint, it argued that since 
the conduct which ORC charged to Pennsvlvania occurred 
prior to the election and was therefore beyond the reach of 
its power, the questions whether the charges were true and 
whether the conduct charged constituted carrier interfer¬ 
ence and influence should be decided by the District Court 
on a de novo trial. (App.’s App. 62-63, 74.) That the right 
may be violated by conduct occurring prior to, as well as 
during an election, is evident from the fact that while the 
1926 version of the Railway Labor Act contained Section 
2, Third, it did not provide for representation elections. 
And in Texas & N. 0. R. Co. v. Brotherhood of Ry. & S. S. 
Clerks , 281 TJ. S. 548, which involved the 1926 version of 
the Act, carrier conduct was deemed to have interfered 
with and influenced the employees in their choice of a 
representative notwithstanding the fact that no election 
had been conducted. That the right may be violated by 
pre-election conduct is further evident from the fact that 
the Supreme Court regards the question whether a carrier 
has interfered with or influenced employees in their choice 
of a representative as a question of fact. Texas & N. 0. R. 
Co. v. Brotherhood of Ry. & S. S. Clerks, 281 U. S. pp. 
558-560; Virginian Ry. Co. v. System Federation No. 40, 
300 IT. S. 515, 544. If further authority is needed for the 
proposition that carrier conduct occurring prior to an 
election may interfere with the choice exercised by em¬ 
ployees at the election, it should be noted that the district 
court issued the injunction, which was ultimately sustained 
by the Supreme Court in the Virginian case, on the ground 
that the carrier had interfered with and influenced the 
employees “both before and after ,} the election (11 F. 
Supp. 621, 633). 

It is apparent, therefore, that the right which ORC from 
the outset of this controversy has sought to enforce may 
be violated by carrier conduct occurring both before and 
during an election and that the Board protects the right 
from only those acts of carrier interference which occur 
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during an election. This being the case, the right must be 
protected from acts of carrier interference occurring prior 
to an election by the district courts, if it is to be protected 
at all. We contend the district courts have jurisdiction 
under Section 24 (8) of the Judicial Code to entertain suits 
brought to protect the right against acts of carrier inter¬ 
ference occurring prior to the election for the reason that 
otherwise the right would be obliterated and sacrificed. 
That “the absence of jurisdiction of the federal courts” 
to entertain such suits would mean a “sacrifice or oblit¬ 
eration” of the right within the meaning of the Switch¬ 
men’s Union case, is clear beyond any doubt. In the 
Clerks and Virginian cases, supra , the federal courts en¬ 
forced the right, and the Supreme Court’s decision in the 
Switchmen’s Union case referred to those cases as in¬ 
stances in which judicial enforcement of the right had 
saved the right from sacrifice and obliteration. 

Texas & N. 0. R. Co. v. Brotherhood of Ry. & S. S. 
Clerks , supra , involved a suit which had been brought to 
enjoin the defendant carrier from “interfering with, in¬ 
fluencing and coercing” its employees in the designation of 
representatives in violation of Section 2, Third, of the 
Railway Labor Act of 1926 (prior to amendment in 1934). 
The district court granted a temporary injunction (which 
is set forth in full in the Supreme Court’s opinion, 281 
U .S., p. 555, note 1). Thereafter, the defendant carrier 
violated the order of injunction, contempt proceedings were 
brought against the carrier and the district court directed 
the carrier to take certain designated action to purge itself 
of the contempt (24 F. (2d) 426 (S. D. Tex.)). On final 
hearing, the temporary injunction was made permanent 
(25 F. (2d) (873 S. D. Tex.)), and at the same time a motion 
to vacate the order in the contempt proceedings was denied 
(25 F. (2d) 876 (S. D. Tex,)). The Fifth Circuit Court 
of Appeals affirmed the decree of the district court, 
holding that the injunction was properly granted (33 F. 
(2d) 13). The Supreme Court affirmed. 
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Virginian Ry. Co. v. System Federation No. 40, supra, 
involved a suit which had been brought under the Railway 
Labor Act of 1926 (after amendment in 1934) to (1) 
compel the defendant carrier to “treat with” the plaintiff, a 
duly accredited and certified representative of a craft of the 
defendant’s employees, as required by Section 2, Ninth, 
and (2) to enjoin the defendant carrier from “interfering 
with, influencing and coercing” its employees in their free 
choice of a representative in violation of Section 2, Third, 
of the Act. The district court entered a decree directing 
the defendant carrier to “treat with” the plaintiff and 
restrained the defendant carrier from “interfering with, 
influencing and coercing” its employees with respect to 
their free choice of representatives (11 F. Supp. 621 (E. 
D. Va.)). The Fourth Circuit Court of Appeals affirmed 
the decree (84 F. (2d) 641). The Supreme Court affirmed, 
stating (300 U. S., pp. 543-544): 

11 The prohibition against such interference was con¬ 
tinued and made more explicit by the amendment of 
1934. Petitioner does not challenge that part of the 
decree which enjoins any interference by it with the 
free choice of representatives by its employees, and 
the fostering, in the circumstances of this case, of the 
company union. That contention is not open to it in 
view of our decision in the Railway Clerks Case, supra, 
and of the unambiguous language of section 2, Third 
and Fourth, of the act, as amended (45 U. S. C. A. 
§ 152, subds. 3, 4).” 

Thus, it is seen that in the Clerks and Virginian cases 
the federal courts enforced the “right” of employees to 
choose their representatives “without interference, influ¬ 
ence or coercion” by the carrier. In the Switchmen's 
Union decision, Mr. Justice Douglas referred to these cases 
as having involved instances in which, but for the general 
jurisdiction of the federal courts, there would have been 
a “sacrifice or obliteration of a right which Congress had 
created.” He said (64 S. Ct., p. 97): 
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“If the absence of jurisdiction of the federal courts 
meant a sacrifice or obliteration of a right which 
Congress had created, the inference would be strong 
that Congress intended the statutory provisions gov¬ 
erning the general jurisdiction of those courts to 
control. That was the purport of the decisions of this 
Court in Texas & N. 0 . R. Co. v. Brotherhood of Ry. & 
S. S. Clerks, 281 U. S. 548, 50 S. Ct. 427, 74 L. Ed. 1034, 
and Virginian Ry. Co. v. System Federation No. 40, 300 
U. S. 515, 57 S. Ct. 592, 81 L. Ed. 789. In those cases 
it was apparent that but for the general jurisdiction 
of the federal courts there would be no remedy to 
enforce the statutory commands which Congress had 
written into the Railway Labor Act. The result would 
have been that the ‘right’ of collective bargaining 
was unsupported by any legal sanction. That would 
have robbed the Act of its vitality and thwarted its 
purpose.” 

In the M-K-T case, Mr. Justice Douglas made further ref¬ 
erence to the Clerks case stating (64 S. Ct., p. 149): 

“* * * But Congress also supported its policy with the 
imposition of some rules of conduct for "breach of 
which the courts afford a sanction. Thus Congress 
stated in § 2, Third, 4 of the 1926 Act that the choice by 

4 It appears in the unofficial reports of the M-K-T case that Mr. Justice 
Douglas referred to Section 2, Fourth. Obviously, this is an inadvertent 
error, for it was in Section 2, Third , of the 1926 Act that “Congress 
stated * * * that the choice by employees of their collective bargaining 
representatives should be free from the carriers’ coercion and influence.” 
Paragraphs 3 and 4 of Section 2 of the 1926 Act (Act of May 20, 1936, 
See 347, 44 Stat. 577, U. S. C. Tit. 45, Secs. 151, et seq.), provided: 

“Third. Representatives, for the purposes of this Act, shall be 
designated by the respective parties in such manner as may be 
provided in their corporate organization or unincorporated associa¬ 
tion, or by other means of collective action, without interference, 
influence, or coercion exercised by either party over the self-organi¬ 
zation or designation of representatives by the other. 

“Fourth. In case of a dispute between a carrier and its employees, 
arising out of grievances or out of the interpretation or application 
of agreements concerning rates of pay, rules, or working conditions, 
it shall be the duty of the designated representative or representa¬ 
tives of such carrier and of such employees, within ten days after 
the receipt of notice of a desire on the part of either party to confer 
in respect'to such dispute, to specify a time and place at which such 
conference shall be held: PROVIDED, (1) That tie place so 
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employees of their collective bargaining representa¬ 
tives should be free from the carriers’ coercion and 
influence. That ‘definite statutory prohibition of con¬ 
duct which would thwart the declared purpose’ of the 
Act -was held by this Court in the Clerks case to be 
enforcible in an appropriate suit. 281 U. S. 548, 568, 
50 S. Ct. 427, 433, 74 L. Ed. 1034.” 

The suggestion by the Board (page 11 of the brief in 
support of the Board’s motion to dismiss) that lack of 
jurisdiction of the federal courts would not result in the 
obliteration and sacrifice of this right because a violation 
of the right is punishable as a crime under Section 2, 
Tenth, is utterly untenable. In the first place, it is clear 
that when Congress adopted Section 2, Tenth, into the Act 
in 1934, it was well aware of the fact that Section 2, Third, 
had been judicially enforced in the Clerks case. The Com¬ 
mittee hearings on the 1934 amendments to the Act do not 
indicate that Section 2, Tenth, was intended to oust the 
courts of the jurisdiction which had been exercised in the 
Clerks case. In the second place, Section 2, Third, of the 
Railway Labor Act, after the addition thereto in 1934 of 
Section 2, Tenth , was given judicial enforcement in the 
Virginian case, and in the Switchmen’s decision the Vir¬ 
ginian case is referred to as an instance wherein judicial 
enforcement was necessary to prevent the obliteration and 
sacrifice of the right created by Section 2, Third. 

The case at bar cannot be dismissed for lack of jurisdic¬ 
tion, therefore, because, under the Switchmen’s Union 
case, it is a suit to enforce a right which the district courts 
have the power to enforce. 

specified shall be situated upon the railroad line of the carrier 
involved unless otherwise mutually agreed upon; and (2) that the 
time so specified shall allow the designated conferees reasonable 
opportunity to reach such place of conference, but shall not exceed 
twenty days from the receipt of such notice; AND PROVIDED 
FURTHER, That nothing in this paragraph shall be construed to 
supersede the provisions of any agreement (as to conferences) then 
in effect between the parties.” 




20 


This poses a final question as to how a district court can 
exercise its power to enforce the right when, as in the 
instant case, an election has already been held and a 
certificate issued. We earnestly submit that in such an 
instance the district court can and must enter a decree which 
will directly or indirectly annul the certification or render 
it of no force and effect. 

The Switchmen’s Union decision has been assumed by 
the appellees to mean that a district court has no power 
undei 1 any circumstances to annul or refuse to enforce a 
certificate. But the Supreme Court held merely that a 
district court has no power ‘‘to review the action of the 
National Mediation Board in issuing a certificate ” (64 
S. Ct., p. 96), and no more follows from this holding than 
that a district court has no power to annul or refuse to 
enforce a certificate on the ground that the Board improp¬ 
erly exercised its functions under Section 2, Ninth, i. e., its 
“action * * * in issuing the certificate.” It does not follow 
that a district court cannot annul or refuse to en¬ 
force a certificate on other grounds? Certainly it 
does not follow from the Switchmen’s Union deci¬ 
sion that a district court cannot annul a certificate for 
the purpose of enforcing a right which it has the power to 
enforce. Indeed, under that decision, if the annulment of 
a certificate is necessary to prevent the obliteration and 
sacrifice of the right of employees to choose their representa¬ 
tives without interference and influence by the carrier, the 
district court must annul the certificate. The reasoning com¬ 
pels, and nothing in the language of the majority’s opinion 
in the Switchmen’s Union case precludes, this result. The 

The concluding paragraph in the majority opinion is significant in 
this connection (64 S. Ct., p. 100): 

“What is open when a court of equity is asked for its affirmative 
help by granting a decree for the enforcement of a certification of 
the Mediation Board under § 2, Ninth, raises questions not now 
before us. See Virginian Ry. Co. v. System Federation No. UO , supra, 
300 U. S., pp. 559-562, 57 S. Ct., pp. 605, 606, 81 L. Ed. 789.” 
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court, in annuling the certificate under such circumstances, 
does not review the action of the Board in issuing the cer¬ 
tification. 

Where the election has been held and the certificate 
issued, as in the instant case, the right can be saved from 
obliteration and sacrifice only if the district court annuls 
the certificate, declares it of no effect, or by other appro¬ 
priate action restores the employees to the position they 
were in before their right was violated. If on the trial 
of the case at bar the appellants prove that Pennsylvania 
interfered with and influenced the conductors in their choice 
of a representative at the December, 1942, election, no 
relief other than what we urge will preserve to the con¬ 
ductors their right to exercise a free choice in the election 
of a representative. 

It may be argued that while the district courts have the 
power to enforce the right in question, a suit to enforce the 
right must be filed with sufficient promptness that the court 
can act before the election is held and a certificate issued. 
But to require the court’s power to be invoked and exercised 
before the election is held would be to nullify the power and 
to leave the right unprotected. If the court’s power is 
invoked prior to the conduct of an election, the court can 
do no more than enjoin the carrier from engaging in any 
further conduct which would interfere with and influence 
the employees’ choice of a representative. It could not 
expunge the effects of the acts of interference already 
consummated and it could not postpone the election (since 
it could not interfere with the Board in the exercise of its 
functions under Section 2, Ninth). Consequently, it could 
not insure that the choice exercised by the employees at the 
election would be uninterfered with by the prior acts of 
carrier interference; in other words, it could not prevent 
the obliteration and sacrifice of the right, for the right to 
be free of carrier interference in the choice of a representa¬ 
tive is preserved only if the choice is free of interference 
when it is exercised. 
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We submit, therefore, that the Switchmen’s TJnion deci¬ 
sion! compels the conclusion that a suit may be maintained 
in a district court to set aside a certificate where the setting 
aside of a certificate is necessary to enforce the right guar¬ 
anteed by Section 2, Third. Since that is the purpose of 
the instant suit, the decision in the Switchmen’s Union case 
requires the denial of the motions to dismiss as to Pennsyl¬ 
vania and BRT. 


n. 

In the Alternative, the Switchmen’s Union Decision Should 

Not Be Followed. 

Finally, irrespective of what the Switchmen’s Union 
decision may stand for, we think that there is considerable 
question as to whether it represents the majority opinion 
of the Supreme Court today. This case was decided by a 
Court divided 4-3. Neither Justices Black nor Rutledge 
participated. 

The Court followed the Switchmen’s Union decision in 
denying a petition for certiorari in Brotherhood of 
By. <& S. S. Clerks, Freight Handlers, Express and 
Station Employees, et al., Petitioners v. United Trans¬ 
port Service Employees of America, et al., No. 435, 
64 S. Ct. 260, but when the Court denied a petition for 
rehearing in that case Mr. Justice Rutledge dissented (64 
S. Ct., p. 435), indicating that he may be in disagreement 
with the majority view in the Switchmen’s Union case. 0 
If this Court should decide not to follow the decision in the 
Switchmen’s Union case, obviously none of the motions to 
dismiss should be granted. 

•See Barnett v. West Virginia State Board of Ed., 47 F. Supp. 251, 
where Judge Parker, speaking for a three-judge district court, declined 
to follow what appeared to be a controlling decision of the Supreme 
Court in Minersville School District v. Gobitis, 310 U. S. 586, because the 
Court believed it to be unsound and because some of the Supreme Court 
Justices had indicated in another decision that they would change their 
votes on the same question when another case came before the Court. 
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Conclusion. 

It is respectfully submitted that the instant appeal should 
not be dismissed. 

Rufus G. Poole, 
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The pertinent provisions of the Railway Labor Act of 
1926, 45 Stat. 577, as amended by Act of June 21, 1934, 48 
Stat. 1185, 45 U. S. C., Secs. 151, et seq., read as follows: 

“Section 2. * * * 

“Third. Representatives, for the purposes of this 
Act, shall be designated by the respective parties with¬ 
out interference, influence, or coercion by either party 
over the designation of representatives by the other; 
and neither party shall in any way interfere with, 
influence or coerce the other in its choice of representa¬ 
tives. Representatives of employees for the purposes 
of this Act need not be persons in the employ of the 
[ carrier, and no carrier shall, by interference, influence, 
or coercion seek in any manner to prevent the designa¬ 
tion by its employees as their representatives of those 
who or which are not employees of the carrier. 

44 Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of 
their own choosing. The majority of any craft or class 
of employees shall have the right to determine who 
' shall be the representative of the craft or class for the 
purposes of this Act. No carrier, its officers or agents, 
1 shall deny or in any way question the right of its 
employees to join, organize, or assist in organizing the 
labor organization of their choice, and it shall be un- 
! lawful for any carrier to interfere in any way w T ith the 
organization of its employees, or to use the funds of 
1 the carrier in maintaining or assisting or contributing 
to any labor organization, labor representative, or 
! other agency of collective bargaining, or in performing 
any work therefor, or to influence or coerce employees 
in an effort to induce them to join or remain or not to 
' join or remain members of any labor organization or 
to deduct from the w r ages of employees any dues, fees, 
assessments, or other contributions payable to labor 
organizations, or to collect or to assist in the collection 
of any such dues, fees, assessments, or other contribu¬ 
tions: Provided, That nothing in this Act shall be 
' construed to prohibit a carrier from permitting an 
employee, individually, or local representatives of em¬ 
ployees from conferring with management during work- 
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ing hours without loss of time, or to prohibit a carrier 
from furnishing free transportation to its employees 
while engaged in the business of a labor organization. 

• # * 

“Ninth. If any dispute shall arise among a car¬ 
rier’s employees as to who are the representatives of 
such employees designated and authorized in accord¬ 
ance with the requirements of this Act, it shall be the 
duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and 
to certify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organizations 
that have been designated and authorized to represent 
the employees involved in the dispute, and certify the 
same to the carrier. Upon receipt of such certification 
the carrier shall treat with the representatives so cer¬ 
tified as the representative of the craft or class for the 
purposes of this Act. In such an investigation, the 
Mediation Board shall be authorized to take a secret 
ballot of the employees involved, or to utilize any other 
appropriate method of ascertaining the names of their 
duly designated and authorized representatives in such 
manner as shall insure the choice of representatives by 
the employees without interference, influence, or coer¬ 
cion exercised by the carrier. In the conduct of any 
election for the purposes herein indicated the Board 
shall designate who may participate in the election 
and establish the rules to govern the election, or may 
appoint a committee of three neutral persons who after 
hearing shall within ten days designate the employees 
who may participate in the election. The Board shall 
have access to and have power to make copies of the 
books and records of the carriers to obtain and utilize 
such information as may be deemed necessary by it to 
carry out the purposes and provisions of this para¬ 
graph. 

“Tenth. The willful failure or refusal of any car¬ 
rier, its officers or agents to comply with the terms of 
the third, fourth, fifth, seventh, or eighth paragraph of 
this section shall be a misdemeanor, and upon convic¬ 
tion thereof the carrier, officer, or agent offending shall 
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be subject to a fine of not less than $1,000 nor more than 
$20,000 or imprisonment for not more than six months, 
br both fine and imprisonment, for each offense, and 
each day during which such carrier, officer, or agent 
shall willfully fail or refuse to comply with the terms 
of the said paragraphs of this section shall constitute 
a separate offense. It shall be the duty of any district 
Attorney of the United States to whom any duly desig¬ 
nated representative of a carrier’s employees may ap¬ 
ply to institute in the proper court and to prosecute 
under the direction of the Attorney General of the 
United States, all necessary proceedings for the en¬ 
forcement of the provisions of this section, and for the 
punishment of all violations thereof and the costs and 
expenses of such prosecution shall be paid out of the 
appropriation for the expenses of the courts of the 
United States: Provided, That nothing in this chapter 
shall be construed to require an individual employee to 
render labor or service without his consent, nor shall 
anything in this chapter be construed to make the 
quitting of his labor by an individual employee an 
illegal act; nor shall any court issue any process to 
compel the performance by an individual employee of 
such labor or service, without his consent.” 
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No. 8571 

Order of Railway Conductors of America et al., appellants 
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Leiserson, and H. H. Schwartz, et al., appellees 


APPEAL FROM TEE DISTRICT COURT OF TEE EXITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES NATIONAL MEDIATION BOARD AND ITS 

INDIVIDUAL MEMBERS 


COUNTERSTATEMENT 

■- " 

This is an appeal, noted June 14,1943, from a judgment and 
order of the District Court of the United States for the District 
of Columbia, dated June 11, 1943 (Appellants’ appendix 89). 1 
The order dismissed appellants’ motion for summary judg¬ 
ment and also their amended complaint for declaratory and 
injunctive relief against the National Mediation Board, its in¬ 
dividual members, 2 the Pennsylvania Railroad, 3 and The 

1 Inasmuch as appellants’ appendix is the only one, it will be referred to 
hereafter merely as App. 

* By order of this court dated August IS, 1943, William M. Leiserson and 
H. H. Schwartz, new members of the Board, were substituted as appellees 
in place of David J. Lewis and Otto S. Beyer, retired. George A. Cook, the 
third member of the Board, is also an appellee. 

* The Baltimore and Eastern R. R. was also originally named as a defend¬ 
ant, but a motion to quash service against it was granted by the district 
court on February 18, 1943. 


( 1 ) 
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Brotherhood of Railroad Trainmen (a labor union hereinafter 
referred to as B. R. T.). Appellant Order of Railway Con¬ 
ductors (hereinafter referred to as the 0. R. C.) is an unincor¬ 
porated railway labor union, and the othOr appellants are 
certain of its officers. The complaint, as amended 4 on Janu¬ 
ary 7, 1943, sought to set aside an election between the 0. R. C. 
and the B. R. T. conducted by the National Mediation Board 
under the Railway Labor Act from December 5 to December 19, 
1942, among the craft or class of road conductors on the Penn¬ 
sylvania Railroad (App. 20). It also sought to set aside the 
Board’s certification of December 27, 1942, as a result of such 
election, that the B. R. T. was the duly designated bargaining 
representative of that class (App. 20). It further sought to 
enjoin the Board from holding any other election until it had 
found and determined after investigation and hearing that cer¬ 
tain practices set forth in the complaint did not constitute 
unlawful interference, influence, or coercion within the meaning 
of the Railway Labor Act, by the railroad of the road conduc¬ 
tors in their choice of a bargaining representative (App. 20). 
The complaint further piayed that the court, in the alterna¬ 
tive, declare that these same practices of the railroad consti¬ 
tuted unlawful interference, influence, or coercion by the 
railroad and enjoin the Mediation Board from holding an elec¬ 
tion of road conductors until, the Board had determined after 
investigation and hearing that such interference had ceased 
(App. 20-21). The court was further asked to declare that 
certain contractual provisions entered into by the carrier and 
the B. R. T. before the above election were illegal, because in¬ 
fringing upon the 0. R. C.’s exclusive right, as bargaining agent 
of the road conductors, to bargain with respect to that class 
(App. 21). Finally, the court was asked: to declare that 0. R. C., 

* The original complaint was filed on November 25,1942, before the election 
had been undertaken. It named as defendants only the appellees other than 
the Board and its members. The illegal acts charged against these Indi¬ 
viduals were identical with those charged against them in the first two counts 
x at the amended complaint. The amended complaint merely added a third 
count complaining against the Board and its members and seeking to set 
aside the election and certification. 


as the accredited representative of the craft or class of road 
conductors, had the exclusive right to bargain collectively with 
respect to all. working conditions for that craft or class; to en¬ 
join the carrier and the B. R. T. from bargaining with regard 
to the class or craft of road conductors so long as 0. R. C. re¬ 
mained the accredited representative of that craft; to direct 
the carrier to bargain with the 0. R. C. as to working conditions 
of the class or craft of road conductors as long as it remained 
the accredited representative of that craft; and to enjoin the 
carrier from coercing the craft or class of road conductors in 
their choice of a bargaining representative (App. 22). 

In the complaint, jurisdiction of the district court was said 
to be based upon the Railway Labor Act (44 Stat. 577, 48 
Stat. 185, 45 U. S. C. secs. 151-163), the Federal Declaratory 
Judgment Act (48 Stat. 955, 28 U. S. C. sec. 400), and the gen¬ 
eral equity jurisdiction of that court (App 4-5). Although 
there is no provision in the Railway Labor Act for any suit 
to set aside a certification of the National Mediation Board, 
such suits have on numerous occasions been entertained by 
the district court and on appeal by this one. Consequently, 
the Board and its members raised no objection to the court’s 
jurisdiction. It is only fair to inform the court, however, that 
since, this case was heard the Supreme Court on May 24, 1943 
(63 Sup. Ct. 1175) in granting certiorari from the decision of 
this court in Switchmen’s Union v. National Mediation Board, 
135 F. 2d 785, 76 App. D. C. —, and from certain other Rail¬ 
way Labor Act decisions of other courts, requested the parties, 
including the Solicitor General, to brief the following points, 
among others, so far as applicable in each case: 

(1) Whether the cases presented appropriate instances for 
the granting of declaratory judgment relief; 

(2) What bearing the Norris-La Guardia Act has on the 
relief to be granted; 

(3) In the Switchmen’s Union case, whether the district 
court had jurisdiction to review the Board’s certification. 

It is obvious from this that the Supreme Court has called 
into question the existence of the district court’s jurisdiction to 
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grant both injunctive and declaratory judgment 6 relief in this 
type of case both against the Board, its individual members, 
and private parties benefiting from its orders. 

The charges of unlawful coercion against the carrier are set 
forth in the first two counts of the amended complaint. To 
summarize, it is there alleged that the 0. R. C. had been the 
duly authorized representative of the craft or class of road con¬ 
ductors on the Pennsylvania Railroad and that the B. R. T. was 
the duly authorized representative of the class or craft of yard 
conductors, yard brakemen, baggagemen, and switch tenders on 
that railroad (App. 5). It is said that since the two crafts are 
closely related these two unions have on occasion jointly nego¬ 
tiated contracts with the carrier and that such a jointly nego¬ 
tiated contract became effective on April 1, 1927 (App. 5). 
It is alleged that on April 18, 1941, the railroad served notice 
upon the two unions in accordance with the Railway Labor Act 
that it desired to change certain regulations in this joint con¬ 
tract (App. 5). It is said that joint negotiations and confer¬ 
ences were then carried on for this purpose between the two 
unions until July 24. 1942. At that time it is alleged that the 
B. R. T. asserted and demanded the right to intrude upon the 
jurisdictional rights of the 0. R. C. to represent the road con¬ 
ductors, by negotiating with respect to the performance of work 
by assistants to regular conductors on heavy passenger trains 
and with respect to the circumstances under which a road con¬ 
ductors’ extra board would be maintained (App. 6-7). Because 
the railroad acquiesced in the demands of the B. R. T., it is 
said that the 0. R. C. served notice on the railroad on August 3, 

*It is not clear whether the Supreme Court in its reference to declara¬ 
tory judgment relief above was referring to the Switchmen ’« Union case 
situation or merely to that in the other cases involved. Declaratory judg¬ 
ment relief was not specifically sought in the former case although it was 
in the latter cases. We think, however, that the Supreme Court intended to 
reconsider the district court’s jurisdiction generally, both to grant an 
Injunction and a declaratory judgment. The brief filed by the Solicitor 
General in this case takes the position that the Norris-La Guardia Act is not 
applicable insofar as an injunction is sought either against the Board and 
its members or against the successful union. The brief argues, however, 
that since the board has no jurisdiction to enforce its certificate there is, 
so far as it and its members are concerned, no basis for equity jurisdiction 
and no “case or controversy.” 


1942, that it was withdrawing from the joint negotiations (App. 
7). It is alleged that the railroad and the B. R. T. then signed 
and executed on August 17, 1942, a separate contract contain¬ 
ing provisions dealing with the above two matters, which was 
said to be an unlawful infringement upon the exclusive right 
of the 0. R. C. to bargain for the craft of road conductors (App. 
7-11). It is said that the railroad caused such contract to be 
rushed to publication and circulated among the craft or class of 
road conductors in an effort to promote good will toward the 
B. R. T. (App. 15). The performance of this contract was also 
alleged to breach an existing contract between the carrier and 
the 0. R. C. (App. 11-12). It is said that on August 27,1942, 
separate conferences were resumed between the carrier and the 
0. R. C. but that the carrier refused to bargain with respect 
to the above two questions already dealt with in the B. R. T. 
contract of July 24,1942 (App. 12,15). It is alleged, too, that 
in conference on September 4,1942, the carrier sought to coerce 
the 0. R. C. into the acceptance of rules and working conditions 
not satisfactory to it (App. 16). Such coercion was alleged to 
have been achieved by the following measures: by directing 
attention to the failure of the 0. R. C. and the management to 
conclude an agreement between themselves; by referring to 
a settlement which the railroad proposed to make with the 
B. R. T. of certain claims 8 filed by the latter with the National 
Railway Adjustment Board wherein it was asserted that road 
brakemen who had assisted conductors were entitled to the rate 
of pay of assistant conductors rather than of road brakemen; 
by threats that the B. R. T. would secure the right to represent 
the road conductors through the invocation of mediation; by 
stating that the management would not change its position, 
irrespective of further negotiation or mediation, with respect 
to the above-mentioned disputed provisions contained in the 
separate contract with the B. R. T. of August 17, 1942: and 
by expressing the management’s disapproval of the participa¬ 
tion in the negotiations of one B. C. Johnson, a vice president 
of the 0. R. C., because he was not an employee of the railroad 

* It is said that the carrier in an effort to promote good will toward the 
B. R. T. sought to settle these claims and gave wide circulation to its pro¬ 
posed settlement (App. 14-15). 


(App. 16). Finally, it is asserted that the carrier had agreed 
to this allegedly unlawful plan to obtain a substantial financial 
advantage through the use of so-caHed “assistant conductors” 
to do conductors’ work at less than conductors’ pay, and to 
secure a commitment from the B. R. T. to adjust claims of road 
brakemen before the National Railway Adjustment Board at 
greatly reduced amounts (App. 16-17). 

Count III of the complaint sets forth the National Media¬ 
tion Board’s connection with this controversy. From the 
complaint and exhibits it appears that on September 21,1942, 
the Board’s services were invoked by the B. R. T. to certify that 
organization as the duly authorized representative of the craft 
or class of road conductors on the Pennsylvania Railroad. On 
October 28, 1942, the president of 0. R. C. addressed a letter 
to the Board setting'forth the same charges of coercion by the 
carrier as are detailed in the complaint and described above 
(App. 23-33). This letter protested against the holding of an 
election among the road conductors at that time as illegal under 
the Railway Labor Act because of these conditions (App. 31). 
It concluded with the following statement: 

We shall be pleased to present further evidence in sup¬ 
port of what we have here stated and request that we be 
afforded an opportunity to be heard. (App. 33.) 

On November 9, 1942, the Board, through its Secretary, in a 
letter to the president of 0. R. C. (App. 33-40) concluded that 
a hearing would not be granted and that the investigation and 
election should continue. The part of this letter dealing with 
the issue of carrier coercion reads as follows: 

Nos. 3, 5 ( b ), and 6 (a). These items deal with al¬ 
leged activity of the carrier designed to influence em¬ 
ployees in their choice of representatives, which action 
is prohibited by Section 2, Third, of the Act. For con¬ 
venience, that part of the law here referred to is quoted 
as follows: 

“Representatives, for the purposes of this Act, shall be 
designated by the respective parties without intrefer- 
ence, influence, or coercion by either party over the 
designation of representatives by the other; and neither 



party shall in any way interfere with, influence or coerce 
the other in its choice of representatives.” 

The contentions which you make regarding the car¬ 
rier’s influence arise out of circumstances antedating 
the Board’s investigation of this case which was begun 
on November 2,1942, circumstances in respect of which 
the Mediation Board possesses no jurisdiction. Our 
power in such matters is to insure that during the time 
of taking a secret ballot or in exercising other methods 
of ascertaining the choice of representatives, the em¬ 
ployees shall be free from interference, influence or coer¬ 
cion by the carrier. This, the Board can and will do 
within a prescribed area if, and when, an election is being 
held. 

In this comment on carrier influence, it seems unnec¬ 
essary to do more than point out to you that the Rail¬ 
way Labor Act prescribes an exclusive procedure for 
the protection of employees in the choice of representa¬ 
tives. The provisions of Section 3 as quoted above may 
be made effective through the application of Section 10 
of the Act. 

This leaves for final consideration your willingness 
to present further evidence in support of your state¬ 
ments and your request that you be afforded an oppor¬ 
tunity to be heard. If you have in mind a formal hear¬ 
ing at which the interested parties would be present, we 
find nothing in the matters alleged in your protest which 
falls within the purview of a formal hearing customarily 
held in connection with representation disputes. As 
you know, hearing held by the Board under Section 2, 
Ninth, of the law has been for the purpose of determin¬ 
ing who should participate in an election. 


In the above discussion we have dealt specifically with 
the issues raised by your protest as well as with your 
request for a hearing and we have pointed out the rea¬ 
sons why the Board is duty bound under the law to accept 
and act upon the Brotherhood’s application. We have 
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also shown why the Board cannot deal with the other 
matters presented by you. We do not find in your sub¬ 
mission reference to any provisions of the Railway Labor 
Act under which your protest may be legally granted, 
nor does the Board, itself, find any such provisions. 
Therefore, we have no alternative but to continue the 
investigation of this case which was commenced at 
Philadelphia, November 2, and the mediator in charge 
of the investigation has been advised accordingly 
(App. 38-40). 

Subsequently the election now sought to be invalidated was 
held and the Board in its certification of December 27, 1942, 
stated that the B. R. T. was the duly authorized representative 
of the road conductors on the railroad by a vote of 16S0 to 1122 
for the O. R. C. (App. 75-76). It is to be noted that the Board 
wks never requested at any time by either side to determine 
the scope of the craft or class of road conductors eligible to vote, 
the certification reciting that the Board had used an eligible list 
agreed to by representatives of the contesting organizations 
(App. 75). 

After appellees had filed answers to the amended complaint, 
appellants filed a motion for summary judgment (App. 65). 
The only relief therein requested w*as that the Board’s above- 
mentioned election and certification be set aside and that the 
Board be enjoined from holding an election until it had investi¬ 
gated and considered the charges of unfair labor practices by the 
carrier set forth in the amended complaint and determined 
after hearing that such practices had ceased or would not coerce 
the craft or class of road conductors in their choice of a bargain¬ 
ing representative. 7 Written memoranda in opposition to this 
motion were filed by the Mediation Board and the B. R. T., 
and oral argument was held. 

In its judgment and order, now under review, the court not 
only denied appellants’ motion for summary judgment, but also 
dismissed their amended complaint (App. 89). The order re- 

T In other words, appellants sought to have decided, as a preliminary 
matter, the validity of the Board’s refusal to hear and determine the charges 
' of carrier coercion. 


cites that the court was of the opinion that there was “no 
genuine issue as to any material fact with respect to the relief 
requested under the motion for summary judgment but that it 
was of the further opinion that the facts admitted as true 
and all other facts alleged in the complaint and amended com¬ 
plaint of the plaintiffs, do not establish that the plaintiffs have 
any cause of action.” 

STATUTE INVOLVED 

The pertinent portions of the Railway Labor Act, which is 
here involved, are set forth at pages 23-26, infra. 

SUMMARY OF ARGUMENT 

I 

A. The motion for summary judgment was properly denied. 
This motion was based oh the theory that the Mediation 
Board's certification and election were invalid because the 
Board had failed to perform its statutory duty to investigate, 
hear, and determine the validity of charges of carrier miscon¬ 
duct made to it before the election by appellants. But under 
the Act the Board is required to investigate and make deter¬ 
minations only where there are disputes as to whether the 
employee representatives are designated in accordance with 
the requirements of the Act. The only requirement as to des¬ 
ignation of representative contained in the Act is that in Sec¬ 
tion 2, third, which states that representatives shall be desig¬ 
nated without carrier coercion. The charges of carrier coercion 
made to the Board here did not, even if true, reasonably relate 
to the designation of representatives, and therefore the Board 
was not required to investigate their truth. 

B. Even if the Board should have investigated such charges, 
the court was not required to remand the case to the Board for 
that purpose but could pass upon the issues itself. The primary 
administrative jurisdiction doctrine does not apply here, be¬ 
cause the court accepted the facts as stated and the only issues 
before the court were legal rather than factual. 
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II 


The court also properly dismissed the complaint because 
the facts stated therein, which were treated by the court as 
true, did not allege unlawful coercion within the meaning 
of Section 2, third. These facts were the same as those al¬ 
leged in the complaint to the Board and therefore likewise did 
not relate to coercion in connection with the designation of 
representatives, the only kind of coercion forbidden by that 
section. The allegations, furthermore, do not charge coercion 
within the meaning placed upon that term in this connection 
by the Supreme Court, since the conduct described was obvi¬ 
ously not such as to override the will of an employee desiring 
to vote for 0. R. C. and cause him to vote for B. R. T. 


ARGUMENT 

I 


The District Court properly denied the motion for summary 

judgment 


A. Die Mediation Board had no jurisdiction under the Railway Labor Act 
' 1 to investigate, hear, and determine the validity of the present charges of 
1 carrier misconduct and its failure to do so did not invalidate the election 

Appellants contend that the Board, in refusing to assume 
jurisdiction to investigate, hear, and determine these charges 
of carrier misconduct was refusing to perform an obligation 
thrust upon it by the Railway Labor Act, which refusal alone 
invalidates the election and requires the remand of the case 
to the Board so that it may exercise such jurisdiction. 
Whether the Board’s failure to do so required the setting aside 
of the election was the issue raised by the motion for sum¬ 
mary judgment and the issue passed upon by the court in 
denying such motion. We submit that the Board had no 
jurisdiction under that Act to consider the present charges. 

The Board’s answer to plaintiff’s protest clearly reveals 
that the Board concluded that it had no jurisdiction to investi¬ 
gate, hear, and determine the charges of carrier coercion con¬ 
tained therein. Thus, the previously quoted language of that 
answer states: 


The contentions which you make regarding the car¬ 
rier’s influence arise out of circumstances antedating the 
Board’s investigation of this case which was begun on 
November 2, 1942, circumstances in respect of which 
the Mediation Board possesses no jurisdiction. Our 
power in such matters is to insure that during the time 
of taking a secret ballot or in exercising other methods 
of ascertaining the choice of representatives, the em¬ 
ployees shall be free from interference, influence or 
coercion by the carrier. This the Board can and will do 
within a prescribed area if, and when, an election is being 
held. 

In this comment on carrier influence, it seems unnec¬ 
essary to do more than point out to you that the Rail¬ 
way Labor Act prescribes an exclusive procedure for the 
protection of employees in the choice of representatives. 
The provisions of Section 3 8 as quoted above may be 
made effective through the application of Section 10 of 
the Act. 

Whether the Board was required to investigate, hear and de¬ 
termine the validity of these charges must be ascertained by 
examining the language of Section 2 of the Railway Labor Act 
and also the nature of the charges. 

Section 2, third, of the Act requires carrier and employee rep¬ 
resentatives to be designated by the respective parties without 
interference, influence, or coercion by either party over the 
designation of representatives by the other; and directs that 
neither party shall in any way interfere with, influence, or coerce 
the other in its choice of representatives. Section 2, fourth, 
grants employees the right to organize and bargain collectively 
through representatives of their own choosing. It grants to 
the majority the right to determine who shall be the representa¬ 
tive of the craft. It provides that no carrier shall deny the 
right of its employees to join or organize the labor union of 
their choice and makes it unlawful for any carrier to interfere 
in any way with the organization of its employees or to use 
carrier funds in maintaining, assisting, or contributing to any 
labor organization, or to influence or coerce employees in an 


• The Board dearly meant to refer to Section 2, third and tenth. 
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effort to induce them to join or remain members of any labor 
organization. Section 2, fifth, forbids carriers to require per¬ 
sons seeking employment to sign any contract promising to 
join or not to join a labor organization. Section 2, seventh, for¬ 
bids carriers to change rates of pay, rules, or working conditions 
except in the manner prescribed in collective-bargaining agree¬ 
ments or in the Act. Section 2, eighth, requires carriers to 
notify employees by printed notice that all labor disputes will 
be handled in accordance with the Act. Section 2, tenth, makes 
the willful failure of a carrier to comply with any of the fore¬ 
going paragraphs a misdemeanor and makes it the duty* 
of any United States Attorney to institute and prosecute all 
necessary proceedings for the enforcement of these provisions 
and for the punishment of all violations thereof. 

The Board’s authority in this connection is described in 
Section 2, ninth, which reads as follows: 

If any dispute shall arise as to who are the representa¬ 
tives of such employees designated and authorized in 
accordance with the requirements of this chapter, it 
! shall be the duty of the Mediation Board, upon request 
of either party to the dispute to investigate such dispute 
and to certify to both parties in writing, within thirty 
days after the receipt of the invocation of its services 
the name or names of the individuals or organizations 
I that have been designated and authorized to represent 
i the employees involved in the dispute and certify the 
same to the carrier. Upon receipt of such certification 
i the carrier shall treat with the representative so certi¬ 
fied as the representative of the craft or class for the 
purposes of this chapter. In such an investigation, the 
Mediation Board shall be authorized to take a secret 
ballot of the employees involved, or to utilize any other 
appropriate method of ascertaining the names of their 
duly designated and authorized representatives in such 

9 It has also been held that federal courts have equity jurisdiction to 
entertain a suit by employees to enjoin carrier coercion in violation of tho 
Act. Texas & N. O. R. R. v. Brotherhood of Railway Clerks , 281 U. S. 548. 
Railway Employees Co-op Assfn v. Atlanta, B. <& C. R. Co., 22 F. Supp. 510. 
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manner as shall insure the choice of representatives by 
the employees without interference, influence, or coer¬ 
cion exercised by the carrier. In the conduct of any 
election for the purposes herein indicated the Board 
shall designate who may participate in the election and 
establish the rules to govern the election, or may appoint 
a committee of three neutral persons who after hearing 
shall within ten days designate the employees who may 
participate in the election. The Board shall have ac¬ 
cess to and have power to make copies of the books 
and records of the carrier to obtain and utilize such 
information as may be deemed necessary to carry out 
the purposes and provisions of this paragraph. 

Before the district court and now in their brief on appeal 
appellants have attacked, as unduly restrictive, the Board’s 
statement in its answer to their protest that its jurisdiction 
with respect to charges of carrier coercion, was limited to the 
prevention of such coercion during the time of the holding of 
the election and within the prescribed election area. If that 
•were all that was involved here, there would be something to 
be said for appellants’ position. 

We prefer, however, to support the Board’s decision that it 
lacked authority to investigate, hear, and determine these - 
charges on a somewhat broader ground, a ground admittedly 
not the one mentioned in the Board’s letter. The right to 
do so cannot be successfully challenged. For it is a familiar 
rule of appellate practice that where an administrative body, 
just as a trial court, reaches the correct result on the admitted 
facts, even though on an erroneous legal ground, its decision 
must be affirmed on appeal. Helvering v. Gowran, 302 U. S. 
238, 245-246; Securities Comm. v. Chenery Corp., 318 U. S. 
80, 88. The ground for affirmance which we now advance is 
that the Board’s duty is only to investigate whether employee 
representatives are designated and authorized without carrier 
coercion, and not to investigate whether other provisions of 
Section 2 not relating to designation and authorization of rep¬ 
resentatives have been violated. And we shall show that the 
charges of carrier coercion made to the Board on behalf of 
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O. R. C. did not, even if accepted as true, relate to designation 
of employee representatives, and were thus not such as the 
Board was required to investigate in order to ascertain if they 
were well-founded. 

The express language of Section 2, ninth and tenth, clearly 
reveals that Congress intended the Board to have only a limited 
investigatory function and intended the general police power 
to enforce the provisions of the Railway Labor Act to be 
lodged instead with the United States Attorneys acting in the 
federal courts. Section 2, ninth, by its first sentence gives the 
Board power to investigate only disputes “as to who are the 
representatives designated and authorized in accordance with 
the requirements of this Act. 14 While the various paragraphs 
of Section 2 impose numerous requirements upon the carriers, 
only paragraph third imposes any requirement with respect to 
the “designation and authorization of representatives.” This 
paragraph requires that representatives be designated without 
carrier interference, influence, or coercion. 11 The other require¬ 
ments concern entirely different activities, such as collective 
bargaining, filing of notices and the like. The United States 
Attorneys acting in the federal courts, on the other hand, in' 
Section 2, tenth, were given the much broader authority to 
bring all necessary proceedings for the enforcement” of the 

** That the Board’s investigatory authority relates only to the designation 
of representatives is also indicated by the following sentence in Section 2, 
ninth: 

“In such an investigation, the Mediation Board shall be authorized to take 
a secret ballot of the employees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly designated and authorized 
representatives in such manner as shall insure the choice of representatives 
by the employees without interference, influence, or coercion exercised by 
the carrier.” - 

" Apparently appellants before the Board were relying on this paragraph 
since their letter to the Board stated (App. 31): 

“An election at this time could not be said to be one ‘without interference, 
influence, and coercion exercised by the carrier.’ ” 

a Joseph B. Eastman, then federal coordinator of transportation, who 
appeared before the Senate Committee on Interstate Commerce in support 
of the bill which became the present Railway Labor Act of 1034 made the 
following statement in this connection before that Committee (Hearings on 
S. 326-5,73d Cong., 2d Sess., April 10,1934, p. 14): 

“Enforcement involves nothing but the determination of the facts, and 
for this reason it has in S. 3266 been definitely placed, where it belongs, in 
the hands of the Department of Justice.” 


Act, and violation of the third, fourth, fifth, seventh, or eighth 
paragraphs of Section 2 was specifically made a misdemeanor. 

The limited scope of the Board’s authority to investigate 
and make determinations concerning illegal practices of car¬ 
riers is clearly demonstrated, too, when the Railway Labor 
Act is contrasted with the National Labor Relations Act (49 
Stat. 449, 29 U. S. C. sec. 151-166). The National Labor Re¬ 
lations Board is there specifically authorized after complaint 
and hearing to prevent employers from carrying on certain 
unfair labor practices (29 U. S. C. sec. 160). The unfair labor 
practices are specifically defined 13 and relate to activities not 
necessarily involving the designation of representatives (29 
U. S. C. sec. 158). And the latter Board is specifically given 
the power to issue orders to employers and to subpoena wit¬ 
nesses (29 U. S. C. secs. 160,161), powers which the Mediation 
Board completely lacks, and tools which are essential to the 
exercise of any extensive investigatory, hearing, or enforcement 
functions. 

We submit therefore that the Mediation Board is required 
to investigate and make a determination only as to charges 
that a carrier is coercing its employees with respect to the des¬ 
ignation of their representatives as forbidden by Section 2, 
third. Can it reasonably be said that the specific charges of 
coercion made to the Board by appellants against the carrier 
here, even if they were accepted as true, fall within this cate¬ 
gory? We think not, and therefore we think that the Board 
properly refused to investigate, hear, or make any determina¬ 
tion with respect to the truthfulness of these charges. 

• “They include. 

1. Interference with employees in their right to organize and bargain 
collectively through representatives of their own choosing. 

2.. Domination of the formation or administration of a labor union. 

3. Encouraging or discouraging membership in a labor union by discrim¬ 
ination in regard to hire or tenure of employment 

4. Discrimination against an employee because he files charges or gives 
testimony under the Act 

5. Refusal to bargain collectively with the representatives of the 
employees. 
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Both the letter of appellants to the Board and the complaint 
before the court charge two general types of misconduct. In 
the first place, it is charged that the carrier bargained collect 
lively and entered into a collective agreement with the B. R. T., 
and refused to bargain collectively with the 0. R. C. as to cer¬ 
tain matters alleged to be within the exclusive bargaining juris¬ 
diction of the O. R. C. as the representative of the road con¬ 
ductors. Secondly, it is charged that the carrier in negotia¬ 
tions with the 0. R. C. sought by various means to coerce it into 
the acceptance of rules and working conditions not satisfactory 
to it. 

The first charge is merely one that the carrier has failed to 
bargain collectively with the representatives of a particular 
craft or class but has bargained instead with the representa¬ 
tives of another craft as to certain work alleged to be within 
the bargaining jurisdiction of the first craft. Such a jurisdic¬ 
tional dispute as to whether certain work belongs to one craft 
or another clearly does not relate to the designation of em¬ 
ployee representatives of any craft, as this court has but recently 
held in Brotherhood of Railroad Trainmen v. National Media¬ 
tion Board, 135 F. (2d) 780,76 App. D. C.-. The charge in 

any event relates to the obligation to bargain collectively, an 
obligation entirely different from the one upon the carrier not 
to interfere with the designation of employee representatives. 

The alleged coercion of the second type was by 0. R. C.’s own 
statement directed to the 0. R. C. bargainers rather than to 
the employees, and related merely to the drafting of the col¬ 
lective bargaining contract rather than to the designation of 
representatives. There is nothing in the Act which empowers 
either the Board or the courts to prevent a representative of 
either party from exerting the ordinary selfish “pressure” of 
.human nature upon the representative of the other in an effort 
to secure a contract most advantageous to the pressure user’s 
party. Coercion in contract negotiation is an entirely different 
thing from coercion in connection with the choice of the repre¬ 
sentatives who are to do the negotiating. Only the latter is 
forbidden by this Act. 


B. Even if the Mediation Board had jurisdiction to investigate, hear, and de¬ 
termine the validity of the charges of carrier misconduct, the court was 
not required to set aside the certification and remand the case to the 
Board for exercise of such jurisdiction but could itself consider such 
charges 

Even if we are wrong in our first contention, and even if the 
Mediation Board did have jurisdiction to investigate, hear, and 
determine the present charges of carrier misconduct, the court 
was still not required to set aside the certification because of 
the Board s failure to exercise such jurisdiction. The court was 
not required to remand the case to the Board for consideration 
of these issues, but it was empowered to consider them itself 
in the first instance. In other words, the so-called primary 
jurisdiction doctrine is not applicable to the present situation. 

The primary jurisdiction doctrine, under which it is required 
that certain issues must first be considered by the administra¬ 
tive tribunal to which their determination has been entrusted 
by Congress before they can be passed upon by a court,-was first 
enunciated by the Supreme Court in the celebrated case of 
Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 
426. 14 Although this doctrine has had its widest application 
to cases arising under the Interstate Commerce Act, it is now 
settled “ that the doctrine is general in its application. 

The basis for the rule is well expressed by the Supreme Court * 
in the following excerpt from Board v. Great Northern Ry., 281 
U. S. 412, 421-422: 

The controlling principle, thus invoked, was derived 
from a consideration of the nature of the question and . 
of the inquiry and action required for its solution. The 
inquiry would necessarily relate to technical and in¬ 
tricate matters of fact, and the solution of the question 
would demand the exercise of sound administrative dis¬ 
cretion. The accomplishment of the purpose of Congress 

14 A large number of those cases are set forth in Great Northern Ry. Co. v. 
Merchants Elevator Co.. 259 U. S. 285, 295. See also Miller, The Necessity 
for Preliminary Resort to the Interstate Commerce Commission , 1 George 
Washington L. Rev. 49. 

“ United States Navigation Co. v. Cunard S. S. Co., 284 U. S. 474; Myers v. 
Bethlehem Shipbuilding Co., 303 U. S. 41; Rochester Telephone Corp. v. 
United States. 307 U. S. 125.139. 



' could not be had without the comprehensive study of 
an expert body continuously employed in administrative 
supervision. 

See also II Sharfman, The Interstate Commerce Commission, 
405 (1931); Rochester Telephone Corp. v. United States, 307 
U. S. 125,139; Armour & Co. v. Alton R. Co., 312 U. S. 195. In 
view of this underlying basis for the rule, where the issues pre¬ 
sented are simply of law rather than of fact, it is settled beyond 
doubt that the doctrine does not apply. Great Northern Ry. 
Co. v. Merchants Elevator Co., 259 U. S. 285, 295; Adams v. 
Mills, 2SQ U. S. 397,409. 

The issues decided by the court in the present case were 
obviously purely legal rather than factual, and consequently 
the doctrine has no application here. Thus, the court’s judg¬ 
ment recites (App. 89): 

* * * and the Court being of the opinion that there 
is no genuine issue as to any material fact with respect 
to the relief requested under the motion for summary 
judgment, but the Court being of the further opinion 
that the facts admitted as true and all other facts al¬ 
leged in the complaint and amended complaint of the 
plaintiff, do not establish that the plaintiffs have any 
• cause of action. * * * 

This language clearly indicates that the court treated as ad¬ 
mitted all the material facts in the complaint, just as on a de¬ 
murrer, and concluded that they did not charge unlawful 
coercion. The issues of coercion are such as courts pass upon 
every day in other connections. As the Supreme Court pointed 
out in Texas & N. 0. R. Co. v. Ry. Clerks, 281 U. S. 548, 568: 

“Interference” with freedom of action and “coercion” 
refer to well understood concepts of the law. The mean¬ 
ing of the word “influence” in this clause may be 
gathered from the context * * * it is no more diffi¬ 
cult to appraise conduct of this sort in connection with 
the selection of representatives for the purposes of this 
Act than in respect to fraud, duress and undue influence. 


It may be argued that this court in Brotherhood of Railroad 
Trainmen v. National Mediation Board , 88 F. (2d) 757,66 App. 
fc>. C. 375, applied the primary jurisdiction doctrine to the 
Mediation Board with respect to a determination by it con¬ 
cerning those eligible to participate in an election. There, when 
the Board had failed to grant an appropriate hearing in making 
a determination of the scope of a craft or class, this court, 
instead of hearing and determining the issues itself, remanded 
it to the Board to do so. But that situation is clearly dis¬ 
tinguishable, because the Board had not appropriately dis¬ 
posed of certain complicated factual issues which were within 
its peculiar province to decide. 


The court properly dismissed the complaint 

Although this case was heard by the district court on appel¬ 
lants’ motion for summary judgment, it was within the court’s 
power ” under Rule 56 of the Federal Rules of Civil Procedure 
to go so far as to dismiss the moving party’s complaint as well 
as its motion, if satisfied that the complaint did not state a 
“claim upon which relief might be granted.” Appellants do 
not deny the court’s power to do so, but challenge merely the" 
correctness of the court’s action. Specifically, they contend 
that the complaint did allege unlawful carrier coercion within 
the meaning of section 2, third, of the Act. 

Little more need be said here to show that the complaint did 
not allege a violation of section 2, third, than has already been 


** Though there was before the court no motion to dismiss on behalf of 
appellees upon which such disposition of the case could have been made, 
nevertheless the answer of one appellee, the Pennsylvania Railroad, con¬ 
tained an equivalent count alleging that the complaint failed to state a claim 
upon which relief could be granted (App. 50). And it is to be noted that 
Rule 54 (c) declares that a final judgment shall grant to the successful 
party the relief to which he is entitled, even though he has not demanded 
such relief in his pleadings. Certainly, too, such practice is consistent with 
the obvious general purpose of the new rules to promote expeditious disposi¬ 
tion of cases and avoidance of procedural technicalities. Actually this same 
practice has been followed in at least one other instance by a district court. 
United States v. County of Erie (W. D. N. Y., May 10,1940), 3 Federal Rules 
Service 59, 62, Case No. 1; 79 Dept, of Justice Bulletin 6S. 



said with respect to the charges made by appellants in their 
letter to the Board. The charges in the complaint are the same 
as were made in the letter of appellants to the Board. And it 
has already been proved that the charges concerning the two 
types of misconduct referred to in the letter did not, even if 
accepted as true, establish a violation of section 2, third, be¬ 
cause they did not involve coercion with respect to the desig¬ 
nation of employee representatives. 

We need only add that the complaint does not charge “in¬ 
terference,” “influence,” or “coercion.” as those terms have 
been construed in the only Supreme Court decision dealing 
with the meaning of section 2, third. 17 In Texas & N. 0. Ry. 
Co. v. Ry. Clerks, 16 281 U. S. 548, 568. that Court said: 

The intent of Congress is clear with respect to the sort 
of conduct that is prohibited. “Interference” with 
freedom of action and “coercion” refer to well-under¬ 
stood concepts of the law. The meaning of the word 
“influence” in this clause may be gathered from the con¬ 
text. Noscitur a sociis. Virginia v. Tennessee, 148 
U. S. 503, 519. The use of the word is not to be taken 
as interdicting the normal relations and innocent com¬ 
munications which are a part of all friendly intercourse, 
albeit between employer and employee. “Influence” in 
this context plainly means pressure, the use of the au¬ 
thority or power of either party to induce action by the 

17 Though the Supreme Court was there actually considering the language 
of the Railway Labor Act of 1026, that language was declared by Commis¬ 
sioner Eastman in the hearings on the lt'34 act to be “the same in principle 
as the section” in the present act. He further read the above quotation as 
indicating the meaning of the terms now employed. Hearing* on H. R. 7650 , 
73d Cong., 2d Sess., before House Committee on Interstate and Foreign 
Commerce, May 22,1934, pp. 22, 25. 

“Though the particular carrier conduct in that case was condemned as 
in violation of that section, there is no similarity between such conduct and 
that of the carrier here. There the carrier actively organized a company 
union; permitted its employees who were active in promoting the develop¬ 
ment of the union to devote their time to that enterprise without deduction 
from their pay; allowed to be charged to it the expenses incurred in recruit¬ 
ing members in the union; had reports made to it as to the progress of the 
reertuiting: and discharged from its service and revoked the passes of certain- 
leading representatives of an opposing independent union (2$1 U. S. 548; 
5600). 


other in derogation of what the statute calls “self- 
organization.” The phrase covers the abuse of relation 
or opportunity so as to corrupt or override the will, and 
it is no more difficult to appraise conduct of this sort 
in connection with the selection of representatives for 
the purposes of this Act than in relation to well-known 
applications of the law with respect to fraud, duress, and 
undue influence. [Italics supplied.] 

It is evident from this quotation that the carrier coercion for¬ 
bidden by the Act is such as is likely to corrupt or override an 
employee’s will in making his choice of representative. This 
concept appears to contemplate at least the making of threats 
or promises of reward by the carrier to the employees involved 
to induce them to choose one union rather than another. It is 
significant that there is nothing of this nature in the present 
picture. All that is alleged in the complaint here is that the 
carrier as to certain work bargained and contracted with 
B. R. T. rather than 0. R. C., and also attempted in negotia¬ 
tions involving other work to coerce the' 0. R. C. bargainers 
to accept contract provisions unfavorable to the 0. R. C. 

The numerous cases cited by appellants under the National 
Labor Relations Act (Br. 14) in support of their contentions 
that such conduct amounts to a violation of Section 2, third, 
clearly do not support them. These cases not only involve 
conduct entirely different from and more egregious than the 
present, but also provisions 19 in the National Labor Relations 
Act not comparable to Section 2, third. In fact, recent deci¬ 
sions indicate that even under the broader language of the Na¬ 
tional Labor Relations Act an employer may without violating 
the Act go much further than the carrier did here, and may 
even express a recommendation to his employees as to what 
union they should select, so long as such recommendation is 
not coupled with intimidation. N. L. R. B. v. Virginia Power 

* Many of these eases Involve the provision in Section S of that Act making 
it an unfair labor practice to refuse to bargain collectively with the author¬ 
ized employee representative. There is, of course, no such provision in 
Section 2, third, of the Railway Labor Act. 









The following provisions of the Railway Labor Act (44 Stat 
577,48 Stat. 185, 45 U. S. C., secs. 151-163) are pertinent. 


Sectio 2 


First. It shall be the duty of all carriers, their 
agents, and employees to exert every reasonable effort 
to make and maintain agreements concerning rates of 
pay, rules, and working conditions, and to settle all 
putes, whether arising out of the application of 
agreements or otherwise, in order to avoid any iijtemip^ 
tion to commerce or to the operation of any carrier grow¬ 
ing out of any dispute between the carrier and the 
employees thereof. 

Second. All disputes between a carrier or carriers and 
its or their employees shall be considered, and, if possible, 
decided, with all expedition, in conference between rep¬ 
resentatives designated and authorized so to confer, re¬ 
spectively, by the carrier or carriers and by the employees 
thereof interested in the dispute. 

Third. Representatives, for the purpose of this chap¬ 
ter, shall be designated by the respective parties without 
interference, influence, or coercion by either party over 
the designation of representatives by the other; and 
neither party shall in any way interfere with, influence, 
or coerce the other in its choice of representatives. Rep¬ 
resentatives of employees for the purposes of this chap¬ 
ter need not be persons in the employ of the carrier, and 
no carrier shall, by interference, influence, or coercion 
seek in any manner to prevent the designation by its 
employees as their representatives of those who or which 
are not employees of the carrier. 

Fourth. Employees shall have the right to organize 
and bargain collectively through representatives 
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their own choosing. The majority of any craft or class 
of employees shall have the right to determine who shall 
be the representative of the craft or class for the pur¬ 
poses of this chapter. No carrier, its officers, or agents 
shall deny or in any way question the right of its em¬ 
ployees to join, organize, or assist in organizing the labor 
organization of their choice, and it shall be unlawful for 
any carrier to interfere in any way with the organi¬ 
zation of its employees, or to use the funds of the carrier 
in maintaining or assisting or contributing to any labor 
organization, labor representative, or other agency of 
collective bargaining, or in performing any work there¬ 
for, or to influence or coerce employees in an effort to 
induce them to join or remain or not to join or remain 
members of any labor organization, or to deduct from 
the wages of employees any dues, fees, assessments, or 
other contributions payable to labor organizations, or to 
collect or to assist in the collection of any such dues, 
fees, assessments, or other contributions: Provided, That 
nothing in this chapter shall be construed to prohibit 
a carrier from permitting an employee, individually, or 
local representatives of employees from conferring with 
management during working hours without loss of time, 
or to prohibit a carrier from furnishing free transporta¬ 
tion to its employees while engaging in the business of 
a labor organization. 

Fifth. No carrier, its officers, or agents shall require 
any person seeking employment to sign any contract or 
agreement promising to join or not to join a labor organ¬ 
ization; and if any such contract has been enforced prior 
to the effective date of this chapter then such carrier 
shall notify the employees by an appropriate order that 
such contract has been discarded and is no longer bind¬ 
ing on them in any way. 

***** 

Seventh. No carrier, its officers, or agents shall change 
the rates of pay, rules, or working conditions of its em¬ 
ployees, as a class, as embodied in agreements except 
in the manner prescribed in such agreements or in section 
6 of this title. 


Eighth. Every carrier shall notify its employees by 
printed notices in such form and posted at such times and 
places as shall be specified by the Mediation Board that 
all disputes between the carrier and its employees will 
be handled in accordance with the requirements of this 
chapter, and in such notices there shall be printed 
verbatim, in large type, the third, fourth, and fifth par¬ 
agraphs of this section. The provisions of said 
paragraphs are hereby made a part of the contract of 
employment between the carrier and each employee, 
and shall be held binding upon the parties, regardless 
of any other express or implied agreements between 
them. 

Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of this chapter, it shall be the duty 
of the Mediation Board, upon request of either party to 
the dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees 
involved in the dispute, and certify the same to the 
carrier. Upon receipt of such certification the carrier 
shall treat with the representative so certified as the 
representative of the craft or class for the purposes of 
this chapter. In such an investigation, the Mediation 
Board shall be authorized to take a secret ballot of the 
employees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly desig¬ 
nated and authorized representatives in such manner 
as shall insure the choice of representatives by the em¬ 
ployees without interference, influence, or coercion ex¬ 
ercised by the carrier. In the conduct of any election 
for the purposes herein indicated the Board shall desig¬ 
nate who may participate in the election and establish 
the rules to govern the election, or may appoint a com¬ 
mittee of three neutral persons who after hearing shall 





within ten-days designate the employees who may par¬ 
ticipate in the election. The Board shall have access to 
and have power to make copies of the books and records 
of the carriers to obtain and utilize such information as 
may be deemed necessary by it to carry out the pur¬ 
poses and provisions of this paragraph. 

Tenth. The willful failure or refusal of any carrier, 
its officers or agents, to comply with the terms of the 
third, fourth, fifth, seventh, or eighth paragraph of this 
section shall be a misdemeanor, and upon conviction 
thereof the carrier, officer, or agent offending shall be 
subject to a fine of not less than SI,000, nor more than 
$20,000, or imprisonment for not more than six months, 
or both fine and imprisonment, for each offense, and * 
each day during which such carrier, officer, or agent shall 
willfully fail or refuse to comply with the terms of the 
said paragraphs of this section shall constitute a sepa¬ 
rate offense. It shall be the duty of any district attorney 
of the United States to whom any duly designated repre¬ 
sentative of a carrier’s employees may apply to institute 
in the proper court and to prosecute under the direction 
of the Attorney General of the United States, all neces¬ 
sary proceedings for the enforcement of the provisions of 
this section, and for the punishment of all violations 
thereof and the costs and expenses of such prosecution 
shall be paid out of the appropriation for the expenses 
of the courts of the United States: Provided, That noth- . 
ing in this chapter shall be construed to require an in¬ 
dividual employee to render labor or service without 
his consent, nor shall anything in this chapter be con¬ 
strued to make the quitting of his labor by an individual 
employee an illegal act; nor shall any eourt issue any 
process to compel the performance by an individual em¬ 
ployee of such labor or service, without his'consent. 
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BRIEF FOR APPELLEE BROTHERHOOD OF RAIL¬ 
ROAD TRAINMEN ON ITS MOTION TO DISMISS 
APPEAL OF APPELLANTS 


OPINION BELOW 

The District Court entered a judgment and order with¬ 
out opinion (App. 89). 

STATUTE INVOLVED 

The pertinent portions of the Railway Labor Act which 
is here involved, are set forth in the appeal brief of ap¬ 
pellee, National Mediation Board, at pages 23-26. 
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STATEMENT 

Subsequent to the taking of an appeal in this case and 
the filing of briefs by all parties, the Supreme Court of the 
United States on November 22, 1943, decided the follow¬ 
ing cases: 

General Committee of Adjustment v. Missouri- 
Kansas-Texas Railroad Co. (64 S. Ct. 146), 
General Committee of Adjustment v. Southern 
Pacific Company (General Grievance Com¬ 
mittee v. General Committee of Adjust¬ 
ment) (64 S. Ct. 142), and 
Switchmen’s Union of North America, et al., v. 
National Mediation Board, Brotherhood of 
Railroad Trainmen, et al., (64 S. Ct. 95), 

which furnish the basis for the separate motions filed by 
each appellee, to dismiss this appeal, said motions being 
filed in this Court on the following dates: 

National Mediation Board, December 20,1943 

Brotherhood of Railroad Trainmen, December 29,1943 
Pennsylvania Railroad, January 10,1944 

to which answers were filed on the following dates: 

Brotherhood of Railroad Trainmen, January 3,1944 

Pennsylvania Railroad, January 13,1944 

National Mediation Board, February 2,1944. 

On January 3, 1944, the appellants petitioned the Court 
for leave to file a supplemental brief. The answer of the 
appellants to the motion of the National Mediation Board 
was filed by leave of court on February 2, 1944. 

This brief is being filed in accordance with an order of 
this Court dated January 28, 1944. 

In the motion for leave to file supplemental brief the 
appellants stated: 

“This motion is not filed in opposition to the motion 
of the National Mediation Board and its individual 
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members, appellees herein, to dismiss this appeal as 
against these particular appellees, nor for the pur¬ 
pose of delaying the action of this Court on that mo¬ 
tion.” 

and in the answer to the motion of the Brotherhood of 
Railroad Trainmen to dismiss, stated: 

“The Switchmen’s case, supra, held that the courts 
do not have jurisdiction to review the acts of the 
Mediation Board in connection with the certification 
of a bargaining representative (except perhaps in the 
situation presented in the Virginian Railway case, 
See last paragraph, majority decision, Switchmen’s 
decision). Because of this decision, appellants are not 
opposing the pending motion of appellees National 
Mediation Board and its members to dismiss the ap¬ 
peal as against those appellees.” 

The appellants’ appeal in this case is from the action of 
the District Court of the United States for the District of 
Columbia in dismissing the appellants’ complaint, amended 
complaint and motion for summary judgment. 

In the affidavits supporting the motion for summary 
judgment, they stated as follows, (App. pp. 70-71): 

“Affiant believes that the only question presented 
by the foregoing facts is one of law which should be 
determined by rule 56 of the Federal Rules of Civil 
Procedure. 

That the principal question of law raised by the 
foregoing facts is whether the Board acted arbitrarily, 
unreasonably, unlawfully and mistakenly as to its 
duties in failing and refusing to consider the charge 
of carrier interference against the Penn RR before 
conducting an election and issuing a certification that 
the BRT was the representative of the road conductors 
employed by the Penn RR, and, consequently, whether 
the election and certification aforesaid are illegal, in¬ 
valid, and null and void.” 


4 


Although no injunctive relief is asked as against the 
appellee, Brotherhood of Railroad Trainmen, appellants 
state in answer to the motion of the Pennsylvania Railroad 
to dismiss, on page 4: 

“The relief sought in paragraph (2) (b), (8) and 
(9) of the prayer may still appropriately be granted 
(Appellants’ Appendix pp. 20-22). Employee repre¬ 
sentation under the Railway Labor Act is not a static 
thing.” 

The statement of facts in this case are fully set forth in 
the briefs of the parties on appeal and in the interest of 
brevity, are not here repeated. 

I QUESTIONS PRESENTED 

I. 

Should the motion of the Mediation Board to dismiss 
this appeal be granted? 


n. 

Would the granting of the Mediation Board’s motion to 
dismiss, leave the certification of the BRT as the bargain¬ 
ing representative for road conductors on the Pennsyl¬ 
vania Railroad, intact? 


m. 

Do the decisions of the Supreme Court in the cases of 
General Committee of Adjustment v. Missouri-Kansas - 
Texas Railroad Co., General Committee of Adjustment v. 
Southern Pacific Company (General Grievance Committee 
v. General Committee of Adjustment), and Switchmen's 
Union of North America v. National Mediation Board, et 
al., entitle the BRT to have granted, its motion for a dis¬ 
missal of the appeal in the present case? 
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IV. 

Since admittedly no injunctive relief is sought against 
the appellee BRT in this case, should the motion to dismiss 
the appeal as to the BRT, be granted? 

V. 

Where injunctive relief is sought on the theory that a 
proper and valid election and resulting certification cannot 
be had unless certain alleged coercion is restrained and the 
election be postponed until said coercion has abated, can 
the Court, after an election and certification, grant injunc¬ 
tive relief to preclude the possibility of future coercion, in 
the event the appellant seeks another election? 

SUMMARY OF ARGUMENT. 

I. 

The case of Switchmen’s Union of North America v. 
National Mediation Board, Brotherhood of Railroad Train¬ 
men, et al., supra, decided by the Supreme Court of the 
United States on November 22, 1943, conclusively held 
that the courts have no power to review the action of the 
Mediation Board in an election and certification proceeding 
under Section 2, Ninth, of the Railway Labor Act. The 
granting of the motion to dismiss, filed on behalf of the 
Mediation Board, would leave undisturbed, the certifica¬ 
tion of the Board that the BRT is entitled to represent the 
road conductors on the Pennsylvania Railroad. 

II. 

Assuming the Mediation Board’s motion to dismiss is 
granted, the appellee BRT is entitled to have its motion 
to dismiss granted because, admittedly, “no specific relief 
against the acts of the BRT is requested in the complaint.” 1 


1 Answer to BRT motion to dismiss, page 3. 
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III. 

The motion of the appellee BRT to dismiss this appeal as 
to it should be granted because the Supreme Court decided 
in the cases of General Committee of Adjustment v. Mis- 
souri-Kansas-Texas Railroad Co., General Committee of 
Adjustment v. Southern Pacific Company (General Griev¬ 
ance Committee v. General Committee of Adjustment), 
and Switchmen’s Union of North America v. National Me¬ 
diation Board, et al., supra, that the matters complained of 
are not justiciable. 

IV. 

Where injunctive relief is sought on the theory that a 
proper and valid election and resulting certification cannot 
be had unless certain alleged coercion is restrained and 
the election be postponed until said coercion has abated, 
the Court cannot, after an election and certification, grant 
injunctive relief to preclude the possibility of future coer¬ 
cion, in the event the appellants seek another election. 
Particularly is this true where the bill of complaint does 
not allege that it is probable there would be such coercion 
practiced following said election or that they would be 
injured in the event said coercion were practiced. 

ARGUMENT. 

I. 

The decision of the Mediation Board is not re viewable, 
therefore the certification is valid and the motion of the 
Board to dismiss this appeal should be granted. 

This appellee believes the case of Switchmen’s Union of 
North America v. National Mediation Board, Brotherhood 
of Railroad Trainmen, et al., decided November 22, 1943, 
by the Supreme Court of the United States, supra, is au¬ 
thority for this proposition. 
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In this case the Switchmen’s Union of North America 
in an action against the National Mediation Board, its mem¬ 
bers, the Brotherhood of Railroad Trainmen, the New York 
Central Railroad and the Michigan Central Railroad, 
sought to have set aside in the District Court, a certifica¬ 
tion that the Brotherhood of Railroad Trainmen (herein¬ 
after referred to as BRT) was entitled to represent the 
yardmen, under the Railway Labor Act. The BRT sought 
to be the representative for all the yardmen on the rail 
lines operated by the New York Central Railroad (herein¬ 
after referred to as NYC). The Switchmen’s Union of 
North America (hereinafter referred to as Switchmen) 
contended that yardmen on certain parts of the railroad 
should be permitted to vote separately from the entire 
NYC instead of being compelled to take part in a carrier- 
wide election. The Board, after a hearing, held: 

1. That the NYC consisted of all roads owned and oper¬ 
ated by it and all roads operated by it as lessee and there¬ 
fore the carrier, within the meaning of the Railway Labor 
Act, consisted of the sum total of all these roads. 

2. After having found what the carrier was, that it, 
the Mediation Board, had no discretion to split the carrier 
into smaller groups or bargaining units, but that, as a mat¬ 
ter of law, the election had to be held on a carrier-wide 
basis. 

In the suit against the Board in which the Switchmen 
asked that the certification issued by the Mediation Board 
be set aside and that the other defendants be enjoined 
and restrained from negotiating, entering into or maintain¬ 
ing agreements as to the working conditions affecting said 
yardmen, the District Court of the United States for the 
District of Columbia, upheld the decision of the Mediation 
Board and refused the relief requested, which action was 
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affirmed by the Court of Appeals for the District of Colum¬ 
bia on February 15, 1943, reported in 135 F. (2d) 785. The 
Supreme Court granted certiorari because of the impor¬ 
tance of the questions involved and in its order granting 
certiorari, asked counsel to brief and argue the following 
questions: 

1. What bearing, if any, the Norris-LaGuardia Act 
has upon the propriety of granting the relief 
sought. 

2. Whether the District Court had jurisdiction to re¬ 
view the certification of the Board. 

It was contended by the Switchmen, inter alia, that: 

“The District Court may review such a certification, 
at least to the extent of determining if it is predicated 
upon an error of law.” 2 

The Supreme Court held at page 96: 

“We do not reach the merits of the controversy. For 
; we are of the opinion that the District Court did not 
have the power to review the action of the National 
Mediation Board in issuing the certificate.” 

and for this reason reversed the decision of the Court of 
Appeals. The Court held further at page 97: 

“The Act, paragraph 2, Fourth, writes into the law 
the ‘right’ of the ‘majority of any craft or class of 
employees’ to ‘determine who shall be the representa¬ 
tive of the craft or class for the purposes of this Act’ 
that ‘right’ is protected by Section 2, Ninth, which 
gives the Mediation Board the power to resolve contro¬ 
versies concerning it and as an incident thereto to 
determine what is the appropriate craft or class in 
which the election should be held. * * * a review by 
the Federal District Courts of the Board’s determina¬ 
tion is not necessary to preserve or protect that ‘right’. 


’Brief of Petitioners, #48, page 9. 
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Congress for reasons of its own, decided upon the 
method for the protection of the‘right’ which it created. 
It selected the precise machinery and fixed the tool 
which it deemed suitable to that end. Whether the 
imposition of judicial review on top of the Mediation 
Board’s administrative determination would strengthen 
that protection is a considerable question. All consti¬ 
tutional questions aside it is for Congress to determine 
how the rights which it creates shall be enforced.” 

And at page 98: 

“The fact that the certification of the Mediation 
Board is conclusive is of course no ground for judicial 
review. Great Northern Ry. Co. v. United States, 277 
U. S. 172, 182, 48 S. Ct. 466, 467, 72 L. Ed. 838. Con¬ 
gress has long delegated to executive officers or execu¬ 
tive agencies the determination of complicated ques¬ 
tions of fact and of law. And where no judicial review 
was provided by Congress this Court has often refused 
to furnish one even where questions of law might be 
involved. * * * While the Mediation Board is given 
specified powers in the conduct of elections, there is 
no requirement as to hearings.” 

It is the position, as we understand it, of the appellants, 
that the Board’s decision in the present case is based on an 
error of law in that it ruled it had no jurisdiction to con¬ 
sider charges of carrier coercion antedating the invocation 
for its services. And therefore the Board’s decision is 
subject to court review. The Supreme Court disposes of 
this contention at page 99, as follows: 

“This Court speaking through Mr. Justice Brandeis, 
held that since authority to interpret the statute was 
‘essential to the performance of the duty imposed upon 
the Commission’ and since ‘Congress did not provide a 
method of review’ the Government, as well as the car¬ 
rier, was ‘remedieless whether the error be one of fact 
or of law’. Id. pages 142, 143 or 290 U. S. page 112 of 
54 S. Ct. 78 L. Ed. 222, Cf. United States v. Great 
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Northern Ry. Co., 287 U. S. 144, 53 S. Ct. 28, 77 L. Ed. 
223. * * * In the present case the authority of the 
Mediation Board in election disputes to interpret the 
meaning of ‘craft’ as used in the statute is no less 
clear and no less essential to the performance of its 
duty. The statutory command that the decision of 
the Board shall be obeyed is no less explicit Under 
this Act Congress did not give the Board discretion to 
take or withhold action to grant or deny relief. It 
gave it no enforcement functions. It was to find the fact 
and then cease. * * * Congress prescribed the com¬ 
mand. Like the command in the Butte Ry. Case it 
contained no exception. Here as in that case the in¬ 
tent seems plain—the dispute was to reach its last 
terminal point when the administrative finding was 
made. There was to be no dragging out of the con¬ 
troversy into other tribunals of law. * * * And the 
inference is strong from the history of the Act that 
the distinction was not inadvertent. The language 
of the Act read in light of that history supports the 
view that Congress gave administrative action under 
Section 2, Ninth, a finality which it denied administra¬ 
tive action under the other sections of the Act.” 

n. 

Assuming the Mediation Board’s motion to dismiss is 
granted, the Appellee BRT is entitled to have its motion 
to dismiss granted because, admittedly, no specific relief 
is sought against the BRT. 

In the appellant’s answer to the motion of the BRT to 
dismiss they stated on page 3: 

“While no specific relief against the acts of the BRT 
is requested in the complaint, it is submitted that 
under Rules 19 and 20 of the Federal Rules of Civil 
Procedure the BRT was properly made a party de¬ 
fendant at the time the original bill was filed and 
that its position remains unchanged as a result of 


11 


the cases cited. In this connection, the court is re¬ 
ferred to allegations 25-34 inclusive. Appellants’ Ap¬ 
pendix 14-16.” 

If the courts have no jurisdiction to review and set 
aside an election and resulting certification conducted by 
the Mediation Board under the Railway Labor Act, the 
only possible remedy the appellants can seek against the 
remaining defendants is injunctive relief. Admittedly, 
none is sought against the BRT. Nor could it be granted 
even if it were sought in view of the Norris-LaGuardia 
Act. This Act provides: 

“No court of the United States * * * shall have jur¬ 
isdiction to issue any restraining order or temporary 
or permanent injunction in a case involving or grow¬ 
ing out of a labor dispute, except in strict conformity 
with the provisions of this Act” (Section 1, 47 Stat. 70, 
29 U. S. C. Sec. 101). ‘Labor Dispute’ is defined as 
including ‘any controversy concerning representation’ 
(Section 13 (c), U. S. C. Sec. 113 (c), and the Act 
provides that ‘a case shall be held to involve or grow 
out of a labor dispute when the case involves persons 
who are engaged in the same industry * * * whether 
such dispute is * * * (3) between one or more em¬ 
ployees or associations of employees’ (Section 13 (a), 
U. S. C., Sec. 113 (a)).” 

Since the instant case arose out of a dispute as to repre¬ 
sentation between two associations of employees, it would 
seem to fall within the literal coverage of the Act. It has 
been held in a number of cases that the Act is applicable 
to jurisdictional disputes between labor organizations. 
(Fur Workers' Union v. Fur Workers Union , 104 F. (2d) 1 
(App. D. C.), affirmed, 308 U. S. 522; International Brother¬ 
hood of Teamsters v. International Union of United Brew¬ 
ery Workers , 106 F. (2d) 871 (C. C. A. 9); Green v. Oberg- 
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fell, 121 F. (2d) 46 (App. D. C.); of: United States v. Hut¬ 
cheson, 312 U. S. 219; B. of R. T. Enterprise Lodge No. 27, 
et al., v. Toledo P & W. R. R., 64 S. Ct. 413. 

Because of the Norris-LaGuardia Act, the BRT is not a 
proper party; in view of the positive prohibition of in¬ 
junctive relief against “associations of employees” in labor 
disputes, rules 19 and 20, supra; would not be operative in 
this case. 

III. 

The motions to dismiss should be granted because the 
Supreme Court has definitely decided that the courts have 
no jurisdiction to annul or declare void, parts of a schedule 
or agreement between a railway labor organization and 
the Railroad. 

The appellants in their prayer for relief, paragraph 3 
(App. 21-22) asked that paragraph P-A-l of schedule, Ex¬ 
hibit D, and the oral agreement made in connection there¬ 
with, be declared void and in violation of the Railway 
Labor Act, Section 2, First, Second, Third, Fourth, Seventh 
and Ninth and in the prayer for relief, paragraph 4, they 
ask further that paragraphs 5-N-5 and 5-N-6 of schedule, 
Exhibit D, be declared void as in violation of the same 
sections of the Railway Labor Act, claiming that said para¬ 
graphs infringe upon the work of road conductors repre¬ 
sented by the appellants. 

Aside from the fact that appellants no longer represent 
the road conductors by virtue of the certification of the 
Mediation Board dated December 27, 1942, (the amended 
bill of complaint was filed by the appellants on January 
7, 1943), the Supreme Court has definitely decided this 
precise question in the case of General Committee of Ad¬ 
justment of Brotherhood of Locomotive Engineers for Pa¬ 
cific Lines of Southern Pacific Company v. Southern Pa¬ 
cific Company, et al., supra, on November 22, 1943. The 
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Engineers’ Committee asked for a declaratory judgment 
that the provisions of the June 1939 agreement between 
the defendant and the Firemen’s organization concerning 
the demotion of engineers to firemen and the calling of 
firemen for service as emergency engineers were in doubt 
under the Railway Labor Act, and that Article 51, Section 1, 
of the collective bargaining agreement between the de¬ 
fendant and the Firemen was also invalid. The Firemen’s 
organization intervened. The judgment of the District 
Court, adverse to the plaintiff, was amended and affirmed 
by the Circuit Court of Appeals (132 F. (2d) 194); the 
plaintiff brings certiorari and the defendant and intervenor 
brings cross certiorari. The Supreme Court reversed and 
stated in the opinion delivered by Mr. Justice Douglas: 

“The controversy involves the same basic question 
as is present in the Missouri-Kansas-Texas R. Co. case 
* * * For the reasons stated in the Missouri-Kansas- 
Texas R. Co. case we think that the questions are not 
justiciable issues under the Railway Labor Act. 

The question presented in No. 27 is related to the 
questions in the other two cases. In the suit brought 
by the Engineers (No. 41) a declaratory judgment 
was also asked that Article 51, Sec. 1 of the collective 
bargaining agreement between the carrier and the 
Firemen was invalid under the Railway Labor Act. 
That Section provides: ‘The right of any engineer, 
fireman, hostler or hostler helper to have the regularly 
constituted committee of his organization represent 
him in the handling of his grievances, in accordance 
with the laws of his organization and under the recog¬ 
nized interpretation of the General Committee making 
the schedule, involved, is conceded.’ 

The question whether the Engineers were the ex¬ 
clusive representatives of engineers in the handling 
of the individual grievances was the subject of dispute 
by the engineers with this carrier and also with the 
Firemen. It was one of several subjects on which 
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the firemen had a strike ballot taken in 1937. Follow¬ 
ing the vote to strike the President appointed an 
Emergency Board under Sec. 10 of the Act to investi¬ 
gate and report on this and other disputes. The Board 
reported in 1937. The dispute has continued to date. 

They point out that Section 2, Third and Fourth pro¬ 
hibit the carrier from influencing employees in their 
choice of representatives. The argument is that a con¬ 
tract by the carrier with the Engineers giving the latter 
the exclusive right to represent engineers in the pre¬ 
sentation of their individual claims would in effect 
coerce all engineers into joining that union in viola¬ 
tion of Section 2, Third and Fourth.” (Italics ours.) 

After discussing the history of the Act, the Court said 
at page 145: 

i “All of these would be relevant data for construc¬ 
tion of the Act if the courts had been entrusted with 
the task of resolving this type of controversy. But 
we do not think they were. * * * For the reasons stated 
in our opinions in the Missouri-Kansas-Texas R. Co. 
case and in the Switchmen’s case, we believe that 
Congress left the so-called jurisdictional controversies 
between unions to agencies or tribunals other than 
the courts. We see no reason for differentiating this 
jurisdictional dispute from the others. 

It is just not possible to conceive how the Supreme Court 
could have more clearly and forcefully stated that they 
do not feel the courts are proper tribunals for the settle¬ 
ment or determination of jurisdictional disputes between 
organizations and we feel that consideration of the appel¬ 
lants’ bill of complaint as a whole and the prayers for 
relief conclusively show that the case at issue comes 
squarely within the purview of these decisions. 


15 


IV. 

Where injunctive relief is sought on the theory that a 
proper and valid election and resulting certification can¬ 
not be had unless certain alleged coercion is restrained and 
the election be postponed until said coercion has abated, 
the court cannot, after an election and certification, grant 
injunctive relief to preclude the possibility of future 
coercion, in the event the appellant seeks another 
election. 

In the appellants’ reply to this appellee’s motion to dis¬ 
miss, they state at pages 2 and 3: 

“The Switchmen’s case, supra, held that the courts 
do not have jurisdiction to review the acts of the Medi¬ 
ation Board in connection with the certification of a 
bargaining representative (except perhaps in the sit¬ 
uation presented in the Virginian Ry. case. See last 
paragraph of majority decision in Switchmen's decis¬ 
ion. ) Because of this decision, appellants are not op¬ 
posing the pending motion of appellees National Medi¬ 
ation Board and its members to dismiss the appeal as 
against those appellees. 

There is nothing, however, in the Switchmen’s de¬ 
cision nor in the other decisions cited which suggests 
that the courts do not have jurisdiction over the sub¬ 
ject matter of those allegations of Counts I and II 
which charge the Pennsylvania with influencing, inter¬ 
fering and coercing the craft of road conductors in 
their choice of a bargaining representative and in inter¬ 
fering with the organizational activities of the ORC.” 

It seems apparent that the appellants realize the cer¬ 
tification must stand and that the courts have no jurisdic¬ 
tion to review the Board’s certification because, although 
the motion of the Board was filed on December 20, 1943, 
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not only did the appellants fail to file any answer, but they 
stated in their motion to file supplemental brief 3 that: 

i “This motion is not filed in opposition to the motion 
of the National Mediation Board and its individual 
members, appellees herein, to dismiss this appeal as 
against these particular appellees, nor for the purpose 
of delaying the action of this Court on that motion.” 

i 

The appellants realized that the certification of the Medi¬ 
ation Board could not be disturbed by the courts in view 
of the decisions referred to and this appellee does not feel 
that the last minute filing of an answer, on February 2, 
1944, in opposition to the Mediation Board’s motion to dis¬ 
miss, affects the situation. 

I 

It appears that the appellants’ principal contention is 
that they are entitled to enjoin the Pennsylvania from 
influencing, interfering and coercing the craft of road con¬ 
ductors in their choice of a bargaining representative and 
in interfering with the organizational activities of the ORC. 
Since it was conceded by the appellants, until February 2, 
1944, that the courts could do nothing about the election 
and resulting certification, which view we believe is com¬ 
pelled by the Supreme Court’s decisions referred to, what 
the appellants are now asking is that the court enjoin pos¬ 
sible future coercion on the part of the Pennsylvania Rail¬ 
road in the event the appellants seek another election. 
This is emphasized by their statement on page 4 of their 
reply to the Pennsylvania’s motion to dismiss, as follows: 

“The relief sought in paragraph (2) (b), (8) and (9) 
of the prayer may still appropriately be granted (Ap¬ 
pellants’ Appendix pp. 20-22). Employee representa¬ 
tion under the Railway Labor Act is not a static thing.” 

A careful examination of the bill of complaint failed 
to disclose any specific allegation as to the possibility of 


1 Filed January 3, 1944. 
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the appellants seeking a future election or the possibility 
or likelihood that said influence or coercion would continue 
in the future. In fact it would be the railroad’s positive 
duty to treat with the BRT, should the certification be 
valid, under the authority in the Virginian case. If this 
be true, there is nothing left in the bill of complaint which 
would justify any court in granting injunctive relief. 

At this point the case of Tunstall v. Brotherhood of Loco¬ 
motive Firemen & Enginemen, Ocean Lodge No. 76; Port 
Norfolk Lodge No. 775; W. M. Munden and Norfolk South¬ 
ern Railway Company, on appeal from the District Court 
of the United States for the Eastern District of Virginia, 
decided by the 4th Circuit Court of Appeals on January 10, 
1944, reported in .... Fed. (2nd) ...., is most pertinent. In 
a per curiam opinion the Court stated: 

“This is an appeal from an order dismissing a suit 
for lack of jurisdiction. Plaintiff is a Negro fireman 
employed by the Norfolk-Southern Railway Company 
and he brings the suit in behalf of himself and other 
Negro firemen employed by that company. The de¬ 
fendants are the railway company, the Brotherhood 
of Locomotive Firemen and Enginemen, certain sub¬ 
ordinate lodges of that labor union and one of its 
officers. The gravamen of the complaint is that the 
union has been selected as bargaining agent of the 
firemen of the defendant railway company; that it 
excludes Negro firemen from membership, that it has 
negotiated a trade agreement with the company dis¬ 
criminating against Negro firemen; and that as a result 
of this agreement plaintiff has suffered discrimination 
with respect to seniority rights and has been damaged 
thereby. The relief asked is a declaratory judgment 
to the effect that the union as bargaining representa¬ 
tive is bound to represent fairly and without discrim¬ 
ination all members of the craft, an injunction restrain¬ 
ing the defendants from giving effect to the trade 
agreement in so far as it discriminates against Negro 
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firemen and restraining the union from acting as bar¬ 
gaining representative of Negro firemen so long as 
it refuses to represent them fairly and impartially, and 
award against the union for damages sustained by 
plaintiff, and an order that plaintiff be restored to the 
position to which he would be entitled by seniority 
in absence of the contract.” 

****** 

“We have considered whether jurisdiction might not 
be sustained for the purpose of declaring the rights of 
the plaintiff to the fair representation for the purposes 
of collective bargaining which is implicit in the pro¬ 
visions of the National Railway Labor Act. We think, 
however, that recent decisions of the Supreme Court 
hold conclusively that there is no jurisdiction in the 
federal courts to afford relief under the act except 
where express provisions of the act so indicate. Bro¬ 
therhood of Ry. & S. S. Clerks, etc. v. United Transport 
Service Employes of America (decided December 6, 

1943) .... U. S.; Switchmen’s Union of North Amer- 

ica, etc. v. National Mediation Board, et al. (Decided 

November 22, 1943) .... U. S., 64 S. Ct. 95; General 

Committee, etc. v. Southern Pac. Co. (decided Nov. 22, 

1943) .... U. S., 64 S. Ct. 142; General Committee etc. 

v. Missouri-Kansas-Texas Railroad Co., et al. (decided 
Nov. 22, 1943 .... U. S., 64 S. Ct. 146.” 

The court then quotes in detail the Supreme Court’s opin¬ 
ion in the last case. 

The closing paragraph of the opinion states: 

“The court here is asked in enforcement of the pro¬ 
vision of the Act that employes shall have the right 
to bargain collectively through representative of their 
own choosing, to declare the duty of a representative 
admittedly chosen by a majority of the craft, and to 
interfere by injunction with the process of bargaining 
undertaken pursuant to the Act on the ground that 
the purposes of the Act are being violated. This, as 
we interpret the foregoing decisions of the Supreme 
Court, we have no power to do.” 
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It is highly significant in this case that in addition to 
a declaratory judgment, an injunction was sought: 

“Restraining the defendants from giving effect to 
the trade agreement insofar as it discriminates against 
Negro firemen, etc.” 

This seems to be a case where the equities of the anomalous 
situation here presented, would appeal strongly to the 
court and, doubtless, did. But it is also apparent, inter 
alia , even though injunctive relief was sought against the 
Norfolk & Southern Railway , employer , that both the Dis¬ 
trict Court and the Court of Appeals were of the opinion 
that the courts could do nothing about it. The relief was 
with Congress. If the facts alleged in the complaint were 
true, the complainants were being deprived of their 
seniority. 

In the case at issue now, the court is asked to grant 
an injunction against possible future coercion on a bill of 
complaint which we submit does not show that coercion 
but by arguendo if it does, the only possible coercion af¬ 
fected an election and resulting certification already held 
and unquestionably valid under the Switchmen’s decision, 
supra. 

Even had the election not been held, the courts could not 
interfere with the processes of the Mediation Board but 
now that it has been held there is simply nothing left to 
appellants case, at least in the bill of complaint as filed. 

But even assuming there was coercion and it was prop¬ 
erly shown by the bill of complaint, the appellants sole and 
exclusive remedy would be under Section 2, Tenth of the 
Railway Labor Act which provides: 

“The willful failure or refusal of any carrier, its 
officers or agents to comply with the terms of the 
Third, Fourth, Fifth, Seventh or Eighth paragraphs 
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Of this Section shall be a misdemeanor and upon con¬ 
viction thereof the carrier, officer or agent offending 
shall be subject to a fine of not less than $1,000, nor 
more than $20,000, or imprisonment for not more than 
6 months * * * it shall be the duty of any district 
attorney of the United States to whom any duly desig¬ 
nated representative of the carriers’ employees may 
apply, to institute in the proper court and to prosecute 
Under the direction of the Attorney General of the 
United States * * *” 4 

It is submitted that even if Congress had not provided 
this most effective safeguard against carrier coercion by 
the passage of Section 2, Tenth, the appellants would have 
been without remedy in the courts but having provided it 
and none other, this remedy is exclusive. It is stated in the 
Switchmen’s case, supra, page 97: 

“Congress for reasons of its own decided upon the 
method for the protection of the right which it created. 
It selected the precise machinery and fashioned the 
tool which it deemed suitable to that end * * * all 
constitutional questions aside, it is for Congress to 
determine how the rights which it creates shall be 
enforced. Tutun v. United States, 270 U. S. 568, 576, 
577, 46 S. Ct. 425, 426, 70 L. Ed. 738. In such a case 
the specification of one remedy normally excludes an¬ 
other.” 

From the standpoint of equity, the case of Brotherhood of 
Railway and Steamship Clerks v. United Transport Service 
Employees, 137 F.(2d) 817 a decision of the United States 
Court of Appeals, for the District of Columbia, is most 
appealing. Forty-five station porters in the employ of the 
St. Paul Union Depot Company who were members of 
the United Transport Service Employes were refused rec¬ 
ognition and a working agreement by their employer on 


* Quoted in full in appellee BET’S brief, on appeal, page 16. 
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the ground that first, they were not regarded as employes 
by the Interstate Commerce Commission and later because 
they were covered by a previously executed working 
agreement with the appellant, Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station 
Employes. The Mediation Board was asked to investigate, 
but dismissed the application on the ground that the porters 
were part of another group and not a separate craft or 
cl?ss for the purpose of the Railway Labor Act and for 
the further reason that no dispute over representation was 
found by the Board, to exist among such craft or class. 

The United, with 5 employees, suing in a representative 
capacity, asked for a review of the dismissal of the order 
and the appellants intervened. The court granted the re¬ 
lief prayed for and adjudged the Board’s dismissal as void 
and ineffective, requiring the Board to certify the appellee 
“United” to the St. Paul Union Depot Company as the 
bargaining agent for the red caps. 

The appellate court in a learned opinion, discusses the 
sections of the Railway Labor Act claimed to have been 
violated by the appellant in this case and stated at page 
820: 

“If the factual decision arrived at is found to be 
contrary to law, it is the duty of the Court so to 
declare.” 

and accordingly affirmed the decision of the lower court, 
which decision was reversed by the Supreme Court in 
a per curiam opinion, on December 6, 1943, reported in 
64 S. Ct. 260, quoted in full as follows: 

“The petition for writ of certiorari is granted and 
the judgment is reversed on the authority of General 
Committee of Adjustment v. Missouri-Kansas-Texas 
Railroad Co., 64 S. Ct. 146; General Committee of Ad¬ 
justment v. Southern Pacific Company (General 
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i 

Grievance Committee v. General Committee of Ad¬ 
justment), 64 S. Ct. 142; and Switchmen’s Union of 
North America v. National Mediation Board, 64 S. Ct. 
95, decided November 22, 1943.” 

On January 10, 1944, the Supreme Court denied a petition 
for rehearing (64 S. Ct. 435). 

CONCLUSION. 

The motion of the appellee BRT to dismiss this appeal 
should be granted. 


Respectfully submitted, 

BERNARD M. SAVAGE, 

Title Building, Baltimore 
Maryland, 

Attorney for Appellee, Brother¬ 
hood of Railroad Trainmen. 
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COUNTERSTATEMENT 

This appeal was taken from the judgment and order 
entered on July 11, 1943, by the District Court of the 
United States for the District of Columbia, dismissing the 
appellants’ complaint, amended complaint and motion for 
summary judgment (Appellants’ appendix will be referred 
to as APP. and our appendix will be referred to as BRT 
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APP.) App. 89. The amended complaint for declaratory 
and injunctive relief was filed against the National Media¬ 
tion Board, its members, the Pennsylvania Railroad, the 
Brotherhood of Railroad Trainmen (hereinafter referred 
to as BRT). The appellant, Order of Railway Conductors 
(hereinafter referred to as ORC) attempted in its amended 
complaint to have set aside an election conducted by the 
National Mediation Board (hereinafter referred to as the 
Board) among the conductors on the Pennsylvania Rail¬ 
road, which election lasted from December 5, to December 
19, 1942, and also sought to set aside the Board’s certifica¬ 
tion of December 27, 1942: 

“That the Brotherhood of Railroad Trainmen has 
been duly designated and authorized to represent the 
craft or class of road conductors employed by the 
| Pennsylvania Railroad for the purposes of the Railway 
Labor Act.” 

In addition it sought to enjoin the Board from holding 
any other election until it found that certain alleged prac¬ 
tices did not constitute unlawful influence or coercion 
within the meaning of the Railway Labor Act (App. 20), 
and further prayed (App. 20) that in the alternative the 
court declare that the practices complained of against the 
Pennsylvania Railroad constituted unlawful interference, 
influence or coercion and asked that the defendant Media¬ 
tion Board be enjoined from holding an election, etc., until 
after the Board finds that such alleged interference, in¬ 
fluence, etc., has ceased. The court was also asked to 
declare that certain contractual provisions entered into 
by the Penn. RR and the BRT prior to the election be 
declared void because covering road conductors allegedly 
included in the ORC’s contract, and that the ORC be 
declared as the accredited representative of the conduc¬ 
tors to have the exclusive right to negotiate and bargain 
collectively for the road conductors. 


At this point a chronological resume of the events lead¬ 
ing up to the court’s decision might be helpful. 

1. On April .1, 1927, the appellant ORC representing 
Penn. RR road conductors, Penn. RR and the BRT entered 
into a joint schedule or contract (this was a revision of 
the joint contract which became effective January 1, 1921). 
This contract was entered into jointly because the work 
of road conductors and road brakemen was closely related; 
the BRT for a long time represented road brakemen, yard 
conductors, yard brakemen, baggagemen and switch tend¬ 
ers and since December 27, 1942, road conductors (Amend¬ 
ed Bill of Complaint, Par. II, App. 5, also plaintiffs’ ex¬ 
hibit A). 

2. On April 18, 1941, appellee Penn. RR served notice 
upon the ORC and BRT in compliance with the Railway 
Labor Act, of its desire to change certain regulations. 
Joint conferences pursuant thereto were held (par. 12 
amended bill of complaint, App. 5) until plaintiff ORC 
served notice of withdrawal on the Penn. RR dated August 
3, 1942 (Par. 14 amended bill of complaint, App. 7). 

3. On August 14, 1942, the Penn. RR and the BRT 
signed an agreement between themselves and the yard 
conductors, road and yard brakemen, baggagemen, assist¬ 
ant conductors or ticket collectors and switchtenders em¬ 
ployees of the Pennsylvania Railroad and Baltimore & 
Eastern Railroad Company, represented by the BRT (ORC 
Exhibit “D”). This contract included paragraph P-A-l on 
page 16 of said exhibit which, inter alia, is a schedule of 
the rates of pay for the various classes of employees in¬ 
volved, among which is the rate of pay for assistant con¬ 
ductors or ticket collectors and paragraph 5-N-5 on page 
106 of said exhibit, covering the displacement of brakemen, 
baggagemen, etc., by road conductors on the extra list. 
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This agreement also includes paragraph 5-N-6 on page 107, 
specifying the manner of calling employees admittedly 
represented by the BRT for conductor vacancies when 
regular or extra conductors are not available. 

4. On September 25, 1942, the BRT filed an invocation 
with the National Mediation Board asking that they be 
certified as the duly accredited representative for the craft 
or class of road conductors, accompanied by the required 
authorizations. (Amended bill of complaint, par. 34, App. 
17). 

5. On October 28, 1942, the ORC addressed a letter to 
the Mediation Board which purported to state in detail, 
alleged events leading up to the invocation and the allega¬ 
tions of coercion and influence (Plaintiffs’ Exhibit G, 
App. 23). 

6. On November 9,1942, the Board replied to the ORC’s 
letter (Plaintiffs’ Exhibit H, App. 33), which letter con¬ 
sidered the complaints, grouped them under appropriate 
sections of the Railway Labor Act and detailed in a clear 
and logical manner, the Board’s reasons for finding it was 
not empowered to hold a formal hearing but invited an 
oral discussion with the plaintiffs. 

7. On November 13, 1942, plaintiffs allege that such a 
conference took place with Mr. David J. Lewis, then a 
member of the Board, and Mr. Robert F. Cole, Secretary 
of the Board, and that a request for a hearing was made 
orally, which the Board rejected (Amended bill of com¬ 
plaint, par. 38, App. 18, and affidavit in support of motion 
for summary judgment, par. 10, App. 69). 

8. On November 25, 1942, the appellants filed a bill of 
complaint asking for declaratory and injunctive relief but 
did not make the Mediation Board of its members parties 
defendant. 
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9. On November 20, 1942, B. C. Johnson, C. E. Kalkman 
and J. E. Magill agreed for the ORC on those who consti¬ 
tuted the eligible list of voters (BRT Exhibit D, App. 83). 

10. On December 2,1942, they inspected a list of eligible 
voters as compiled by the Mediator (BRT Exhibit E, App. 
85). 

11. On December 4, 1942, the ORC circularized their 
membership (BRT Exhibits B and C), Exhibit B being a 
circular which set out the original bill of complaint in full. 

12. On December 5th to 19th, 1942, the Mediation Board 
conducted an election among the road conductors. 

13. On December 19, 1942, the ORC party observers 
certified the election was conducted in a fair and impartial 
manner (BRT Exhibit F, App. 86). 

14. On December 27, 1942, the Mediation Board certi¬ 
fied the BRT: 

“Has been duly authorized to represent the following 
craft or class of employees on the Pennsylvania Rail¬ 
road for the purposes of the Railway Labor Act: 

Road Conductors 

By order of the National Mediation Board, 

Robert F. Cole, Secretary.” 

15. On January 7, 1943, appellants filed an amended 
bill of complaint for declaratory and injunctive relief, for 
the first time making the Mediation Board and its members 
party defendants. 

16. On March 8, 1943, the appellants made a motion for 
summary judgment, asking that (1), the election be set 
aside, and (2) that the Board be restrained and enjoined 
from holding an election or from utilizing any other 
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method of ascertaining the bargaining unit for road con¬ 
ductors until the Board investigated and considered the 
unfair labor practices complained of and until such time 
as the Board determines, after a hearing, that the unfair 
practices have ceased and will not interfere, influence or 
coerce the road conductors in their choice of a bargaining 
representative (App. 65). 

17. On June 11, 1943, the judgment and order of the 
District Court for the District of Columbia (App. 89) as 
follows: 

“The above-entitled case, having come on for hear¬ 
ing on plaintiffs’ motion for a summary judgment; and 
the Court having considered the motion, defendants’ 
i answers thereto, affidavits of the parties, the pleadings 
and oral argument of counsel; and the Court being 
of the opinion that there is no genuine issue as to any 
' material fact with respect to the relief requested under 
the motion for summary judgment, but the Court being 
of the further opinion that the facts admitted as true 
and all other facts alleged in the complaint and 
amended complaint of the plaintiffs, do not establish 
that the plaintiffs have any cause of action; it is by 
the Court this 11th day of June, 1943, 

ADJUDGED, ORDERED AND DECREED: 

1. That the plaintiffs’ motion for a summary judg¬ 
ment be and the same is hereby denied. 

2. That the complaint and the amended complaint 
be and the same are hereby dismissed. 

3. That costs are awarded to defendants. 

i /s/ DANIEL W. O’DONOGHUE, 

Justice.” 

18. On June 14, 1943, appellants’ notice of appeal (App. 
90). Since this case was heard, the Supreme Court in 
granting certiorari from the decision in Switchmen’s 
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Union v. National Mediation Board, 135 Fed. 2nd, 785, 76 

Appeals D. C. and from certain other railway- 

labor decisions of other courts requested the parties to 
brief the following points among others so far as applicable 
to each case: 

(1) Whether the cases presented appropriate instances 
for the granting of declaratory judgment relief; 

(2) What bearing the Norris-LaGuardia Act has on the 
relief to be granted; 

(3) In the Switchmen's Union case, whether the district 
court had jurisdiction to review the Board’s certification. 

JURISDICTION 

Jurisdiction in the amended complaint is based upon the 
Railway Labor Act (44 Stat. 577 as amended) and the 
Federal Declaratory Judgment Act (U. S. C. Title 28, par. 
400; 48 Stat. 955) as well as the general equity jurisdiction 
of this Court. 


STATUTE INVOLVED 

The pertinent portions of the Railway Labor Act which 
is here involved, are set forth in brief of appellee, National 
Mediation Board, at pages 23-26. 

SUMMARY OF ARGUMENT 

I. 

The delay in asking for declaratory and injunctive relief 
against the Board until after the election, in which the 
plaintiffs actively participated, and the resulting certifica¬ 
tion, precludes the plaintiffs from having the election and 
certification stricken out. Since the plaintiffs appealed in 
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part to the equity jurisdiction of the court, the equities as 
affecting the appellees should be considered. The ORC by 
waiting until three and one-half months after the invoca¬ 
tion before making the Board and its members parties de¬ 
fendant, constructively abandoned the alleged facts of the 
matters set out in its complaint to the Board. The ORC 
could have brought an action in the nature of a mandamus 
proceeding which, coupled with a prayer for declaratory 
relief could have, under the Federal Rules of Civil Pro¬ 
cedure, been tried speedily and advanced on the calendar, 
so that a trial could have been had before a lengthy investi¬ 
gation and election, the latter lasting two weeks. 

II. 

The motion for summary judgment was properly denied 
by the District Court. The charges of carrier coercion by 
the ORC antedated the investigation and election by the 
Mediation Board and under the Act the Board had no au¬ 
thority to investigate charges of this nature, an exclusive 
remedy being provided under Section 2, Tenth of the Act. 
Under the Act the Board is required to determine only 
whether carrier coercion was practiced during the elec¬ 
tion. An examination of the factual matter of these charges 
as contained in the letter of protest to the Board shows that 
the factual matters, even if true, did not constitute carrier 
coercion and did not relate to the choice of employee repre¬ 
sentatives. It is not claimed the Board had any authority 
to do anything except postpone the election had the ap¬ 
pellants’ claim been well founded, until the alleged coer¬ 
cion ceased to exist. Had Congress intended the Board 
to have authority to investigate and determine carrier coer¬ 
cion ante-dating an election, it would have given them the 
means with which to carry out such powers. Even should 
the Board have had the power to hold a hearing on the 
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coercion charges, it would not have been necessary in this 
case, because the factual matters were set out in detail in 
the letter of protest to the Board. 

III. 

The District Court properly dismissed the Bill of Com¬ 
plaint, because facts alleged therein do not amount to un¬ 
lawful coercion within the meaning of Section 2, Third, of 
the Railway Labor Act; even if the factual allegations con¬ 
tained in the plaintiffs’ letter of protest or the Amended 
Bill of Complaint were considered to be true, they would 
not establish that the carrier failed to bargain with the 
appellant; that the carrier executed a contract with the 
BRT which infringed upon the appellants’ jurisdiction or 
that any carrier coercion was present. The ORC claims 
that three sections of a one hundred fifteen page agree¬ 
ment, covering numerous classes admittedly represented 
by the BRT, infringed upon the jurisdiction of the ORC 
in certain respects. This agreement was made only after 
the ORC voluntarily withdrew from joint conferences and 
since the three sections complained of admittedly affect 
brakemen represented by the BRT the appellants’ claim of 
carrier coercion or infringement on this score is unfounded. 
The additional charge of carrier coercion grows out of a 
conversation between Penn. RR Superintendent of Labor 
and the two General Chairman of the ORC (App. 27, 28, 
29). It is not claimed this conversation was communi¬ 
cated to the rank and file of Road Conductors. But even 
if it were it does not amount to carrier coercion. 
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ARGUMENT 

I. 

The delay in askng for declaratory and injunctive relief 
against the Board until after the election, in which the 
plaintiffs actively participated, and the resulting certifica¬ 
tion, precludes the plaintiffs from having the election and 
certification stricken out. 

The appellants did not make application for declaratory 
or injunctive relief against the Board until January 7, 
1943 or approximately three and one-half months after the 
defendant, BRT, invoked the services of the Board asking 
that an election be held in accordance with Section 2, 
Ninth, of the Railway Labor Act, and approximately two 
months after the Board wrote them as set out in plaintiffs’ 
exhibit H (App. 33) in which letter the Board carefully, 
logically and this appellee believes correctly, set out its 
reasons for holding that they found nothing in the Act 
requiring a formal hearing and stating that the Board felt 
it Was mandatory upon them to proceed with the investi¬ 
gation and election. 

The appellants after receiving the Board’s reply actively 
participated in the election and circularized the road con¬ 
ductors on the Penn. RR urging them to vote for the ORC. 
See BRT Exhibits B and C. They further agreed on an 
eligible list of voters (App. 83) certified that the eligible 
list was a correct one (App. 85) and at the conclusion of 
the vote in which the BRT obtained 1,680 votes and the 
ORC 1,122 votes, certified that the election was conducted 
in a fair and impartial manner (App. 87). It seems appar¬ 
ent that the appellants felt their chances of winning the 
election reasonably good and they further felt that the cir¬ 
cularizing of the road conductors by means of printing 
verbatim the unanswered bill of complaint (BRT Exhibil 
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B) would have the effect of influencing the road conductors 
to the extent that they would believe the BRT and the 
Penn. RR had confederated in an unlawful plan contrary 
to the Railway Labor Act and inimicable to the best inter¬ 
est of the said road conductors inter alia to take away some 
of the work that rightfully belonged to some of the road 
conductors by the creation of a class of assistant conductors 
or ticket collectors and by attempting to exercise joint 
control of the conductors extra board. 

It seems a reasonable assumption that the road con¬ 
ductors knew that the group referred to as assistant con¬ 
ductors or ticket collectors was not an attempt to carve 
out of the class or craft of road conductors a new group 
but, that this group had been provided for in the agree¬ 
ment between the ORC, BRT and Penn. RR. dated April 1, 
1927, ORC, Exhibit A, pages 3, 4, 5, 6, 7 and 11, the latter 
page being set out BRT App. 31; that these road conductors 
knew that the assistant conductors would not have charge 
of the trains as the conductors did but after assisting the 
conductors would then go on with their duties as brakemen 
as set out in ORC Exhibit D, Par. P-A-l, App. pp. 7, 8. 

It also seems a reasonable argument that the conductors 
knew that the conductors on the extra board came from a 
list of brakemen admittedly represented by the BRT and 
the alleged desire of the BRT to exercise joint control with 
the ORC in the maintenance of the said extra list, was fair 
and reasonable and that the said road conductors did not 
approve the action of the ORC in withdrawing from joint 
conferences for this reason. 

After losing overwhelmingly an election conducted by 
the Board in an admittedly fair and impartial manner the 
ORC after certification for the first time asked injunctive 
relief against the Board. 
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This appellee urges that such conduct on the part of the 
appellants amounts to an abandonment of the matters set 
out in their letter to the Board, on which the motion for 
summary judgment was based and their active participa¬ 
tion in the election amounts to a waiver as to said allega¬ 
tions. 

The definition of the term “waiver” is contained in the 
case of Mercantile Commerce Bank, etc. v. Equitable Life 
Assurance Society, etc. decided December 31, 1942, by the 
District Court for the Eastern District of Missouri, 48 Fed. 
Supp. in which the court states at page 563: 

“The requirements of an effective waiver are stated 
in Williams v. Chicago, Santa Fe & California Railway 
Company, 153 Mo. 487, 54 S. W. 669, 699, cited by de¬ 
fendant as follows: ‘The doctrine of waiver is one of 
i the most familiar in the law. Bishop defines it in this 
way “Waiver is where one in possession of any right, 
whether conferred by law or by contract, and of full 
i knowledge of the material facts, does or forbears the 
doing of something inconsistent with the existence of 
the right or of his intention to rely upon it. Therefore 
! he is said to have waived it, and he is precluded from 
claiming anything by reason of it afterwards”. Bish. 
Cont. (1887) Par. 792.’” 

The appellants could have asked for equitable relief 
against the Board prior to the election by a remedy in the 
nature of a mandamus to compel the Board to hold a hear¬ 
ing or otherwise determine the charges of the ORC prior 
to the election. The Supreme Court in the case of Vir¬ 
ginian Ry. v. System Federation # 40, 300 U. S. 515, de¬ 
cided March 29, 1937, stated, through Mr. Justice Stone, 
now chief justice, at page 551: 

“It is a familiar rule that a court may exercise its 
i equity powers, or equivalent mandamus powers, 
i United States ex rel. Greathouse v. Dern, 289 U. S. 



13 


352, 359, 53 S. Ct. 614, 617, 77 L. Ed. 1250, to compel 
courts, boards, or officers to act in a matter with re¬ 
spect to which they may have jurisdiction or authority, 
although the court will not assume to control or guide 
the exercise of their authority, Interstate Commerce 
Commission v. United States ex rel. Humboldt S.S. 
Co., 224 U. S. 474, 32 S. Ct. 556, 56 L. Ed. 849; United 
States ex rel. Louisville Cement Co. v. Interstate Com¬ 
merce Commission, 246 U. S. 638, 38 S. Ct. 408, 62 L. 
Ed. 914; see Work v. United States ex rel. Hives, 267 
U. S. 175, 184, 45 S. Ct. 252, 255, 69 L. Ed. 561; Wilbur 
v. United States ex rel. Kadrie, 281 U. S. 206, 218, 50 
S. Ct. 320, 324, 74 L. Ed. 809.” 

The appellants having asked for declaratory judgment 
as well, could have applied under rule 57 of the Rules of 
Civil Procedure, for a speedy hearing and advancement 
on the calendar. Nowhere in the appellants’ brief have 
they explained why they waited until after a lengthy in¬ 
vestigation, involving the agreements as to eligible lists 
and a pre election campaign, in which they actively partici¬ 
pated, as well as the election, the latter covering over two 
weeks, involving over 3,000 employees on widely scattered 
portions of the Pennsylvania RR, which they certified was 
conducted in a fair and impartial manner and the subse¬ 
quent certification, before asking injunctive relief against 
the Board. It is submitted that their failure to do so pre¬ 
cludes them from now asking equitable relief. It is not an 
answer to say that injunctive relief would not have been 
granted because interfering with the administrative duties 
of the Board because it is the appellants’ position that it 
was the Board’s positive administrative duty to investigate 
and hold a hearing on the ORC’s charges. Of course it is 
our position that the appellants had no claim for relief of 
any kind at any stage of the proceedings but it is submitted 
such claim for relief as they thought they had should have 
been asserted at the proper time and in the proper manner. 
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II. 

The motion for summary judgment was properly denied 
by the District Court. The charges of carrier coercion by 
the ORC ante-dated the investigation and election by the 
Mediation Board and under the act the Board had no au¬ 
thority to investigate charges of this nature, an exclusive 
remedy being provided under Section 2, Tenth of the Act. 

The appellants state (Brief, page 15): 

“The appellants’ motion for summary judgment 
against the Board and its members requested the 
Court to annul and set aside the election and certifica¬ 
tion and to direct the Board and its members that no 
further election be conducted until such time as the 
Board should determine that the conductors could ex¬ 
ercise a free choice.” 

Let us consider what the relief asked for under motion 
for summary judgment involves. Based on the Certifica¬ 
tion of the Board on December 27, 1942, the BRT entered 
into an agreement with the Penn. RR governing road and 
yard conductors, road and yard brakemen, baggagemen, 
ticket collectors, car retarder operators, switch tenders and 
hump motor car operators. This contract covers the work¬ 
ing conditions, rates of pay, etc. of all of these men which 
includes 3,000 road conductors, the road conductors being 
the only ones involved in the present issue. This agree¬ 
ment, entered into fifty days after the certification, in¬ 
volved protracted conferences, considerable work and ne¬ 
gotiations as likewise did the invocation of the BRT on 
September 25, 1942, the resulting election and subsequent 
certification, as well as the efforts of large numbers of em¬ 
ployees of all parties concerned. Now the ORC after 
active participation in the election and written certifica¬ 
tion as to its fairness and impartiality, asks that all this be 
set aside and a new election ordered. 
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The Board, in its letter (Exhibit H, App. 33) in reply to 
the plaintiffs’ protest, points out that the charges of carrier 
influence ante-date the Board’s investigation begun on 
November 2, 1942, and states as to these matters the Board 
possesses no jurisdiction. They state (App. 39): 

“Our power in such matters is to insure that during 
the time of taking a secret ballot or in exercising 
other methods of ascertaining the choice of representa¬ 
tives, the employees shall be free from interference, 
influence or coercion by the carrier. This the Board 
can and will do within a prescribed area if, and when, 
an election is being held.” 

It is admitted that the election was secret and conducted 
in a fair and impartial manner. The appellant does not 
claim the Board would have the authority to have done 
anything except postpone the election had they found in 
fact the carrier coercion claimed did exist. 

Unlike the National Labor Relations Board, where the 
authority is specifically given the Board to determine 
charges of carrier coercion and issue cease and desist 
orders, the Mediation Board has no such authority nor has 
it any subpoena power. It seems inconceivable that had 
Congress intended the Board to have the power claimed by 
the appellants, it would omit giving the Board not only the 
specific power to investigate charges of carrier coercion 
ante-dating the election, but to have effectively stopped 
such carrier coercion by appropriate methods. To simply 
say the Board should postpone an election until they find 
the alleged influence ceased to register in the minds of 
those to whom it was directed, would hardly seem effec¬ 
tive, even if it were possible to determine when the al¬ 
leged coercion did not have any effect upon the will of a 
road conductor. 
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A very effective remedy was provided by Section 2, 
Tenth: i 

I “The willful failure or refusal of any carrier, its 
officers or agents, to comply with the terms of the 
third, fourth, fifth, seventh or eighth paragraph of this 
section shall be a misdemeanor, and upon conviction 
thereof the carrier, officer, or agent offending shall be 
subject to a fine of not less than $1,000 nor more than 
$20,000 or imprisonment for not more than six months, 
or both fine and imprisonment, for each offense and 
each day during which such carrier, officer, or agent 
shall willfully fail or refuse to comply with the terms 
of the said paragraphs of this section shall constitute 
a separate offense. It shall be the duty of any district 
attorney of the United States to whom any duly desig¬ 
nated representative of the carrier’s employees may 
apply to institute in the proper court and to prosecute 
under the direction of the Attorney General of the 
United States, all necessary proceedings for the en¬ 
forcement of the provisions of this section, and for the 
punishment of all violations thereof and the costs and 
expenses of such prosecution shall be paid out of the 
appropriation for the expenses of the courts of the 
United States. Provided, That nothing in this chapter 
shall be construed to require an individual employee 
to render labor or service without his consent nor shall 
anything in this chapter be construed to make the 
quitting of his labor by an individual employee an il¬ 
legal act; nor shall any court issue any process to com¬ 
pel the performance by an individual employee of such 
labor or service without his consent.” 

But admittedly the appellants at no time sought to avail 
themselves of the remedy provided under this section. 
Could it be logically claimed in a given case should carrier 
coercion be found to exist, that this would effectively pre¬ 
vent an election from ever being held should the coercion 
continue to exist, assuming that no remedy was sought 
under Section 2, Tenth? The adoption of such reasoning 
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would totally destroy the effect and purpose of the Rail¬ 
way Labor Act and result in widespread chaos and con¬ 
fusion. It is not uncommon in railway disputes to have a 
number of rival labor organizations involved. To say that 
a hearing would have to be held every time a letter was 
written to the Board setting up real or fancied charges of 
carrier coercion, would effectively override the will of Con¬ 
gress as set out in Section 2, Ninth, that the Board shall 
be required to certify to the carrier, within 30 days from 
receipt of the invocation, the name of the successful or¬ 
ganization. Should this reasoning be adopted the carrier, 
by the simple expedient of favoring one side or the other, 
could forever forestall an election. Congress in its wisdom 
gave the Board the power to insure a secret election which, 
in addition to Section 2, Tenth, affords a very effective safe¬ 
guard from carrier coercion. It is submitted that had the 
company attempted to coerce and influence a road con¬ 
ductor, he would have promptly shown his resentment by 
voting for the representative not favored by the company, 
knowing that the secrecy of his ballot would have remained 
inviolate. 

If the action of the Board was correct in refusing to 
hold a hearing, the action of the Court was obviously 
proper in refusing summary judgment, and if summary 
judgment was properly refused, the Court properly dis¬ 
missed the amended complaint. For the reason stated, 
we believe the action of the Board was proper in not con¬ 
sidering alleged carrier coercion ante-dating the election 
but even had the Board decided to consider this, it was 
under no obligation nor has any provision of the Act been 
referred to, requiring the Board to grant a hearing. 

We do not think it will be denied that the ORC made 
the factual allegations contained in their letter to the 
Board, all inclusive. This letter specified each and every 
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act claimed to have resulted in carrier coercion. In the 
closing paragraph of the letter to the Board (Plaintiff’s 
Exhibit H, App. 33): 

“We therefore wish to go on record as opposing the 
granting of invocation and the holding of an election 
on the Pennsylvania Railroad for the reasons outlined 
above. We shall be pleased to present further evi¬ 
dence in support of what we have here stated and re¬ 
quest that we be afforded an opportunity to be heard”. 
(Italics ours). 

it was not claimed that they wished to present any new 
or different matter than was alleged in the letter so that, 
even if the Board was required to hold a hearing to de¬ 
termine the facts upon which it based its view, it was not 
necessary to hold a hearing in this case because the factual 
allegations were carefully gone into. Even if the Board 
decided the matter on jurisdictional grounds, it could have 
reached no other conclusion had it decided the case on the 
merits and a hearing from the plaintiff’s standpoint would, 
at best, served to have produced evidence substantiating 
the charges in the letter of protest to the Board, and it is 
also a reasonable argument in view of the denial of these 
charges by the Board, the BRT and the Penn. RR, that 
the ORC would have been unable to have substantiated 
these charges. This appellee believes that the Board 
reached a correct conclusion even though it may have based 
its decision on jurisdictional grounds. Had the Board as¬ 
sumed the factual matters alleged in the letter to be true, 
if it decided this amounted to carrier coercion, this appellee 
believes its action would have been arbitrary and capri¬ 
cious and subject to reversal. 

It is claimed by the appellants that the failure of the 
Board to grant a hearing and consider the charges of car¬ 
rier coercion entitled it to a summary judgment and relied 
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mainly on the case of BRT v. Mediation Board, 88 F (2d) 
757, 66 App. D. C. 375. When this decision and others 
relied on are examined it is found that the purpose in 
requiring the Board to hold a hearing is based largely on 
the premise that unless it is in possession of material facts, 
it cannot render a decision that would be based on sub¬ 
stantial evidence. But on charges of carrier coercion ante¬ 
dating the election, the Board is not empowered to con¬ 
sider them but even assuming they were, it is not required 
to grant a hearing when it is in possession of all the factual 
matter alleged to constitute carrier coercion. 

In any event the District Court considered the factual 
allegations and decided the appellants had no cause of 
action. It is believed to be a fair argument that had the 
Board ruled otherwise, the District Court would have de¬ 
cided its action to be arbitrary and capricious. 

III. 

The District Court properly dismissed the Bill of Com¬ 
plaint because facts alleged therein do not amount to un¬ 
lawful coercion within the meaning of Section 2, Third, 
of the Railway Labor Act; even if the factual allegations 
contained in the Plaintiffs’ letter of protest or the Amended 
Bill of Complaint were considered to be true they would 
not establish that the carrier failed to bargain with the 
appellant; that the carrier executed a contract with the 
BRT which infringed upon the appellants’ jurisdiction or 
that any carrier coercion was present. 

The appellants admit, for many years, working agree¬ 
ments for road conductors, trainmen and yardmen were 
jointly negotiated by the ORC and BRT because of close¬ 
ness of interests (App. 5), but state their letter of August 
3,1942, addressed to the Penn. RR in which they withdrew 
from the joint relationship (App. 7, Exhibit C) was based 
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on the insistence of the BRT that the conductors extra 
board should be maintained under the joint jurisdiction 
of the ORC and BRT and too, because of the BRT claiming 
exclusive right to represent conductors helpers (App. 7). 
It is not disputed that employees on the conductors extra 
boards came from road brakemen represented by the BRT. 
Could it be claimed that the alleged desire of the BRT 
to have joint control with the ORC over men who came 
from the ranks of the BRT should be termed carrier 
coercion or an infringement on the bargaining rights of 
the appellants? 

The case of the Joint Committee of Adjustment of the 
B. of L. E. vs. Missouri-Kansas-Texas RR, 132 F. (2d) 91, on 
which certiorari was granted by the Supreme Court of the 
United States, which was argued in said Court on its 
merits on October 15, 1943, the decision not having been 
rendered, is a case in point. There was a joint agreement 
between the engineers and firemen, including the transfer 
of firemen to engineers and vice versa which was cancelled 
by the engineers and when a dispute arose as to the rules 
that would apply in calling firemen or engineers who had 
been demoted to firing to take emergency runs, the rail¬ 
road entered into an agreement with the firemen which 
claimed exclusive jurisdiction; the engineer’s committee 
claimed it had exclusive jurisdiction. The Court held: 

“The matter being of concern to both crafts the repre¬ 
sentative of both crafts are directed by the Act to 
confer and, if possible, agree.” 

Since the ORC, however, had withdrawn from joint con¬ 
ferences, the Penn. RR made the agreement with the BRT 
including provisions as to the conductors extra boards and 
conductors helpers. 

The paragraph relating to assistant conductors, known 
as P-A-1 (App. 7) clearly shows that the assistant con- 
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ductor was simply what the name implied; that in addi¬ 
tion to assisting the conductor he had to perform the work 
of brakemen or baggageman (admittedly represented by 
the BRT). He was paid, not on a conductor’s basis, but 
at the rate of pay provided for assistant conductors. 

Assistant conductors are not a new group and are not 
carved out of the class or craft of conductors but are 
specifically provided for in the joint agreement between 
appellants, the BRT and Penn. RR (Exhibit A, page 11, 
BRT App. 31). 

The paragraphs dealing with the conductors extra boards 
are 5-N-5 and 5-N-6 (App. 9, 10 and 11). It will be seen 
that 5-N-5 provides only when road conductors on an extra 
list shall displace brakemen, baggagemen or assistant con¬ 
ductors or ticket collectors. 5-N-6 relates to the manner 
of filling conductor vacancies when regular or extra con¬ 
ductors are not available from conductors working as 
brakemen, baggagemen, assistant conductors or ticket col¬ 
lectors. 1 

Paragraph 5-F-l (App. 12) relates to the establishment 
of the conductors extra list when sufficient service is avail¬ 
able and, admittedly, these men would come from the list 
of men represented by the BRT. The appellants claim 
section 5-F-l was infringed by section 5-N-5, relating to 
the conductors extra board, but it seems this argument is 
without merit since both the ORC and BRT were parties to 
the agreement, of which section 5-F-l is a part and the 
appellants voluntarily withdrew from joint conferences 
held for the purpose of revising this agreement in accord¬ 
ance with the notice of the Penn. RR in compliance with 
the Railway Labor Act. An analyzation of these sections 

1 All admittedly represented by the BRT at that time with the exception 
of the assistant road conductors which apparently both the ORC and BRT 
claimed to represent. 
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clearly shows that in all cases the employees represented 
by the BRT were directly involved. 

Admittedly the certification of the BRT as the repre¬ 
sentative for road conductors would have the effect of dis¬ 
placing the ORC as the representative for all the employees 
involved in the present disputes so that if the motion for 
summary judgment was properly denied, the claims of the 
appellants under the head of infringement upon the ORC’s 
jurisdiction and refusal to bargain with the ORC, become 
moot. 

It is admitted that the order of promotion is from road 
brakemen to road conductor (App. 13, par. 22); but it is 
claimed because of the war emergency a substantial num¬ 
ber of men, who, in normal times, would be working as 
road brakemen, were working as road conductors and it is 
claimed (App. 31) that for that reason an election should 
not be held at that time, because of this alleged temporary 
condition. I am sure it is hoped by all concerned that the 
war emergency will be of short duration but at the time 
of the election many experts estimated it would last for 
several years or more and it would seem that the import¬ 
ance of settling a representation dispute and of having 
3,000 road conductors represented by an organization of 
their own choosing would be more important, especially 
in war times, than some alleged disadvantage that might 
result to appellants in having an election at that time. 

It cannot be seriously argued that the settlement of 
claims pending before the Railroad Adjustment Board (the 
BRT admitted three of such claims) would have the effect 
of weakening or discrediting the ORC, especially when we 
refer to exhibit F referred to (App. 15, par. 28) it is found 
that this exhibit purports to be a copy of a letter sent by 
the Pennsylvania RR to the two general chairmen of the 
BRT. 
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The charge that the BRT secretly solicited authorizations 
when considered with the fact that these authorizations 
would be procured from the class of road conductors of 
whom, admittedly, there were more than 3,000, who were 
then represented by the ORC, seems too silly to require 
argument. 

The additional charges of coercion set out in appellants 
letter to the Board (App. 28) by any stretch of the imagina¬ 
tion, could hardly be deemed carrier coercion, particularly 
in view of the fact that these relate to a conversation had 
between two ORC officials and Mr. C. E. Musser, then 
Superintendent of Labor and Wages for the Penn. RR. Let 
us consider them in detail. 

Paragraph (a) simply states that they were not going 
to give the ORC any rules different than they had given 
the BRT. 

Paragraph (b) states that 75% of the claims docketed 
with the Railroad Adjustment Board, including claims 
presented to the management which hadn’t progressed to 
the Board, would be paid on the basis of the BRT agree¬ 
ment of September 16, 1942. 

Paragraph (c) states the ORC committee would be in an 
embarrassing position if they didn’t have a new agreement 
when the BRT agreement went into effect. 

Paragraph (d) states that even if you (the ORC) in¬ 
voked mediation, we would not change our position with 
respect to conductors returning to brakemen’s ranks * * *. 

Paragraph (e) states regardless of the outcome of the 
controversy, Mr. Musser would still have a job and while 
they were looking for an understudy for his position, they 
hadn’t found one yet. 
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Paragraph (f) advises the ORC the BRT was going to 
take a vote on the Pennsylvania in an attempt to secure 
representation for road conductors. 

Paragraph (g) advises this is the first time the general 
chairman (meaning the ORC representatives) had ever 
called in a vice president (meaning an ORC vice president) 
to assist in negotiating rules and working conditions. 

Where, in any of this, can carrier coercion be spelled 
out, either literally or by the “implications” claimed by the 
appellants. It is claimed that a letter was sent to the Gen¬ 
eral Chairmen of the BRT Lines East and West (two in 
number) outlining the formula for adjustment of pending 
claims and that this constituted an implication; that the 
printing of rules constituted an implication. It is sub¬ 
mitted had the entire conversation between Mr. Musser 
and the General Chairman of the ORC been printed and 
circularized to the road conductors, this would not consti¬ 
tute carrier coercion or interference as is claimed by the 
appellants (App. 29). As to the allegation that the print¬ 
ing and distribution of the agreement between the BRT 
and the Penn. RR some two weeks before it became ef¬ 
fective on September 16, 1942, constituted “far reaching 
implications”, it will be observed that the agreement men¬ 
tioned as plaintiff’s exhibit D, effective September 16,1942, 
consisted of 115 pages. Can it be assumed that the printing 
and distribution of an agreement consisting of 115 pages to 
the yard conductors, yard and road brakemen, assistant 
conductors or ticket collectors, baggagemen, switch tend¬ 
ers, (of whom the ORC claimed to represent only the as¬ 
sistant road conductors or ticket collectors) could amount 
to carrier coercion? Is it not reasonable to assume that 
the local officers of the BRT would wish to familiarize 
themselves with the contents of an agreement affecting the 
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working conditions of many thousands of employees, prior 
to the actual date said agreement would become effective? 

In the light of the claims made by the appellants it be¬ 
comes increasingly apparent that the opinion of the Dis¬ 
trict Court: 

“ * * * The Court being of the further opinion that 
the facts admitted as true and all other facts alleged 
in the complaint and the amended complaint of the 
plaintiffs, do not establish that the plaintiffs have any 
cause of action * * *” 

is correct and that the Court properly dismissed the 
amended complaint. 

After accepting the Board’s invitation to discuss the 
matter with them (App. 18), it seems obvious the appel¬ 
lants decided to abandon their claims and participate in the 
election. 

The case of National Labor Relations Board v. Virginia 
Electric Light & Power Company, decided by the Supreme 
Court December 22, 1941, reported in 314 U. S. 344, was an 
appeal by the National Labor Relations Board from the 
action of the Circuit Court of Appeals denying enforce¬ 
ment of the Board’s order and setting it aside. This case 
arose as a result of a claim by an affiliate of the C.I.O. al¬ 
leging that the Power Company had engaged in unfair 
labor practices under the National Labor Relations Act. 
The Power Company (employer) was permitted to inter¬ 
vene. It was proven that the company wrote a letter to 
all employees stating it was not incumbent upon them to 
join any union and, in addition, posted a bulletin to this 
effect. The company later told the employees that it could 
not deal with them individualy and urged them to appoint 
representatives, which resulted in the formation of a com¬ 
pany union. The Power Company discharged some em- 
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ployees for failing to join the company union and others 
for union activity in favor of the C.I.O. affiliate. The Board 
found this constituted an unfair labor practice, issued a 
“cease and desist” order which the Court of Appeals re¬ 
versed. The Supreme Court reversed the action of the 
Court of Appeals and sent the case back to the Board, 
because the findings of the Board were ambiguous in that 
it appeared the Board based its decision on the letter and 
bulletin alone. Mr. Justice Murphy stated for the Supreme 
Court at page 477 

“ * * * Neither the Act nor the Board’s order here 
enjoins the employer from expressing its view on 
labor policies or problems nor is a penalty imposed 
upon it because of any utterances which it has made 
* * * the employer in this case is as free now as ever, 
tb take any side it may choose in this controversial 
issue”. 

In the case of National Labor Relations Board vs. Amer¬ 
ican Tube Bending Company, 134 F. (2d) 993, which was 
a proceeding by the Board against the Tube Company for 
an order of the Circuit Court of Appeals to compel respond¬ 
ent’s compliance with an order of the Board based on a 
letter sent by the company to all its employees and an 
address delivered by the president of the company to all 
the employees, the respondent claimed this was not an 
unfair labor practice. This letter and speech took place 
while the election, requested by the A. F. of L. was under 
way, the majority vote being cast against any union. The 
speech was read by the president on the eve of the election. 

The Court stated at page 994, referring to other decisions: 

“Those decisions might be interpreted as holding that 
any address or other communication from an employer 
made directly to his employees may have and ordin¬ 
arily will have a double effect: on the one hand, it 
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is an expression of his own preference and an attempt 
to persuade his employees to accept them; on the 
hand it is an indication of his feelings which his hear¬ 
ers may believe will take a form inimical to those 
of them whom he does not succeed in convincing. 
Insofar as it is the first, the constitution protects him; 
insofar as it is the second, it does not.” 

The Court said further at page 995: 

“The most that can be gathered from them was an 
argument temporate in form that a union would be 
against the employee’s interests as well as the em¬ 
ployer’s and that the continued prosperity of the com¬ 
pany depended on going on as it had been.” 

The Court here was referring to the letter and bulletin 
in the Virginia case, and went on to say that: 

“It seems to us extremely undesirable, particularly in 
so highly charged a subject matter, to draw fine spun 
distinctions between two situations so closely alike” 

and stated: 

“Since, it seems to us, that we have no alternative but 
to dismiss the order and reverse the proceeding.” 

In both the Virginia case and the American Tube Bend¬ 
ing Company case the acts complained of took place during 
the election, the speech in the Tube Company case having 
been made on the eve of the election to all the employees. 
In the present case most of the acts complained of were 
in the form of a conversation had between the railroad’s 
representative and two of the ORC’s representatives on 
September 4, 1942, approximately 90 days before the elec¬ 
tion was held, there being no allegation that this conversa¬ 
tion was in any way communicated to the rank and file 
of the road conductors by the company. 

Under the National Labor Relations Act the Board had 
the power to issue “cease and desist” orders. Under the 
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Railway Labor Act it does not have this power. It is 
submitted that even had the company sent letters to each 
road conductor containing all the allegations charged by 
the appellants, it would not constitute carrier coercion 
under the National Labor Relations Act and certainly not 
under the Railway Labor Act. No threats of discharge 
or reprisal were made in any form. Even if they had, 
they would have been empty, in view of Section 6-A-l, 
page 67 of Agreement, Supra, ORC Exhibit A. No one 
contends that either the ORC or the BRT is a company 
union. It seems the most that can be claimed from the 
utterances of Mr. Musser were that he disapproved of 
the action of the ORC in withdrawing from joint con¬ 
ferences and their failure to conclude agreements as to 
certain employees with the company. 

It is true that the ORC saw fit to circularize verbatim, 
the original unanswered bill of complaint filed by it in 
the District Court on November 25, 1942, to the road con¬ 
ductors, believing apparently that this would have en¬ 
tirely an opposite effect from the coercion now claimed 
and that it would influence the conductors to vote against 
the BRT in favor of the ORC by creating resentment 
against the BRT for acts which appellants construed 
against the interests of the road conductors. 

It is submitted that the Board’s finding that it found 
nothing in the Act requiring or empowering it to determine 
the truth of the charges, was correct; that the judgment 
and order of the District Court denying summary judg¬ 
ment and dismissing the Bill of Complaint, because assum¬ 
ing the truth of the factual allegations, they do not estab¬ 
lish that the plaintiffs have any cause of action, was correct. 
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CONCLUSION 

It is respectfully submitted, therefore, that the judgment 
of the District Court must be affirmed. 

BERNARD M. SAVAGE, 

521 Title Building, Baltimore, 
Maryland. 

ALFRED L. BENNETT, 

Denrike Building, 1010 Vermont 
Avenue, Washington, D. C. 

Attorneys for Appellee, Brother¬ 
hood of Railroad Trainmen. 
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APPENDIX 

Page 11 of contract between Penn. R.R., BRT and ORC, 
effective April 1, 1927, (ORC Exhibit “A”). 

THE PENNSYLVANIA RAILROAD 

EXCLUDING 

Ohio River & Western Railway 
Waynesburg and Washington Railroad 

SCHEDULE OF REGULATIONS AND RATES OF PAY 

FOR THE 

GOVERNMENT OF CONDUCTORS, TRAINMEN AND SWITCH- 
TENDERS IN ROAD AND YARD SERVICE 

PASSENGER SERVICE 

P-A-I. Rates for passenger service shall be as follows: Basic Rates 


Class 


Conductors. 

Conductors handling express. 

Conductors handling Government mail. 

Conductors handling Government mail and express. 

Assistant Conductors or Ticket Collectors. 

Assistant Conductors or Ticket Collectors handling 

Government mail and express. 

Baggagemen handling express, dynamo and Gov¬ 
ernment mail.. 

Baggagemen handling dynamo and express. 

Baggagemen handling dynamo or express and Gov¬ 
ernment mail. 

Baggagemen handling either dynamo or express. 

Baggagemen handling Government mail. 

Baggagemen. 

Brakemen. 

(a) Applies when amount of United States mail handled between any two points does not 
exceed in volume the minimum space that can be authorized by the Post Office Department, 
viz., 3 feet or it equivalent, 54 sacks or pieces. 

(/;) Applies when amount of United States mail handled between any two points exceeds in 
volume the minimum space that can be authorized by the Post Office Department, viz., 
3 feet or its equivalent, 54 sacks or pieces. 

“••••••Loading United States mail into car, storing it in car, sorting it enroute, or 

unloading it at intermediate or terminal points will constitute ‘handling’ under 
this rule. The extra allowance for handling United States mail will not apply 
when ‘storage’ mail is in charge of the baggageman, provided he is not required to 
‘handle’ it.” 

( c) The extra allowances for handling dynamo, express and/or United States mail by train 
baggagemen will apply to other trainmen who may be assigned regularly or temporarily to 
that work. 



Rate 

Per 

Month 


Regular 

and 

Overtime 

Hourly 

Rate 


$7.20 

$216.00 

$ .90 

7.54 

216.00 

.9425 

(b)7M 

(b) 21 6.00 

(b ).9425 

(b) 7.88 

(£)216.00 

(b).9$S 

(a) 5.91 

(a) 177.30 

(a).74 

(b)62 5 

(^) 177.30 

(b).782S 

(b) 6.59 

(b) 177.30 

(b).82S 

(a) 5.90 

(a) 177.00 

(a ).7375 

(b) 6.24 

(b) 137.20 

(b ).78 

5.90 

177.00 

.7375 

(a) 5.56 

(a) 166.80 

(a) .695 

(b)5 .90 

(b) 177.00 

(b) .7375 

5.56 

166.80 

.695 

(a) 5.22 

(a) 156.60 

(a).6525 

{b) 5.56 

(b) 166.80 

(b) .695 

5.22 

156.60 

.6525 

5.05 

151.50 

.6325 

(c) 5.39 

(c) 151.50 

(c).675 























